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The American Forest Resource Council (AFRC) submits these comments in response to 

the Council on Environmental Quality’s (CEQ) Advance Notice of Proposed Rulemaking 
(ANPR) regarding CEQ’s regulations for implementing the procedural provisions of the National 
Environmental Policy Act (NEPA) (40 C.F.R. Part 1500).  See 83 Fed. Reg. 28591 (June 20, 
2018).   

 
AFRC is a forest products trade association representing approximately 50 lumber and 

plywood manufacturing companies and landowners throughout Washington, Oregon, California, 
Idaho and Montana, whose purpose is to advocate for sustained yield timber harvests on public 
timberlands throughout the West to enhance forest health and resistance to fire, insects, and 
disease.  We do this by promoting active management to attain productive public forests, protect 
adjoining private forests, and assure community stability.  We work to improve federal and state 
laws, regulations, policies and decisions regarding access to and management of public forest 
lands and protection of all forest lands.   

 
 AFRC and its members are very well acquainted with NEPA and its implementing 
regulations.  Most of our members rely on timber from federal land managed by the Forest 
Service and Bureau of Land Management (BLM), and have done so for many decades.  Both 
agencies expend substantial resources on a regular basis to comply with NEPA and the NEPA 
regulations in connection with land management decisions on regional, local and site-specific 
levels.  AFRC dedicates a substantial portion of its time to working with its members and the 
federal agencies to participate in such decisions, which are primarily driven by compliance with 
NEPA and NEPA regulations.  AFRC reviews and comments on draft environmental impact 
statements (EISs), provides information for environmental assessments (EAs) and evaluates final 
agency decisions whether based on an EIS, an EA or a categorical exclusion (CE).  BLM and the 
Forest Service are highly representative of the current problems with NEPA implementation, as 
they collectively produce nearly 40% of all EISs in the federal government despite representing 
less than .32% of the federal budget and 2.2% of the federal workforce.   
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Since our members operate in one of the most litigious corners of the country, AFRC has 
devoted a significant amount of its resources over the past 30 years to participating in litigation 
initiated by environmental groups to challenge federal agency decisions involving timber sales.  
These lawsuits are frequently based on alleged violations of NEPA or NEPA regulations.  
AFRC’s predecessor was the primary litigant representing the forest products industry in the 
long-running NEPA lawsuit concerning the northern spotted owl, which began in 1988 and 
continued for well over a decade.  See Northwest Forest Res. Council, Inc. v. Dombeck, 107 F.3d 
897, 898-900 (D.C. Cir. 1997) (recounting history).  AFRC’s counsel has contributed to these 
comments.  For that reason, AFRC provides a valuable perspective on NEPA regulations that 
may prove helpful to CEQ in its regulatory review. 

 
CEQ’s rulemaking initiative is welcome and long overdue.  The current NEPA regulations 

were issued in 1978 and, as the ANPPR reports, have been substantively amended only once in 
the intervening 40-year period (to remove the “worst-case scenario” provision, a revision 
approved by the Supreme Court in Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 
354 (1989)).  The current regulations reflect a flawed one-size-fits-all, planning-based mindset 
that was popular in the 1970s but is now outdated.  We believe the NEPA regulations are the 
primary reason why the average time for a federal agency to complete an EIS currently exceeds 5 

years, according to the 2016 Annual Report of the National Association of Environmental 
Professionals. 

 
For decades, AFRC and its member companies watched federal agency timber sales 

annually fall short of Congressionally-funded target levels due in significant part to delays 
resulting from NEPA compliance and to lawsuits challenging NEPA compliance.  The West has 
experienced the closure of hundreds of sawmills due in part to federal agency timber sale 
reductions resulting from the application (or mis-application) of NEPA and the NEPA 
regulations, which has led to corresponding economic suffering in many counties and towns in 
the areas where our members operate.  Our experience leads us to state confidently that 
substantial reform of the NEPA regulatory framework is not only needed, but necessary to keep 
pace with the growing federal forest health crisis.  The work required by the NEPA regulations 
(and court ordered interpretations thereof) cost the government billions of dollars each year.  The 
result is often better paperwork, which does not translate to better decision-making or more work 
on the ground.  The NEPA regulations are vague, unclear, poorly written and, as a result, give 
opponents of federal projects a field-day in litigation challenging projects.  The NEPA 
regulations have given rise to literally thousands of NEPA lawsuits, many of which delay or kill 
federal projects.  Studies have shown that litigation has remained relatively constant, even as the 
number of NEPA analyzed projects and the acres they cover has declined.  Miner, Amanda M.A. 
et al., Political Science Faculty Publications, “Twenty Years of Forest Service National 
Environmental Policy Act Litigation” (2010). 

 
The below commentary is structured to respond to each question posed by the ANPR. 
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NEPA Process 

 
1. Should CEQ’s NEPA regulations be revised to ensure that environmental reviews and 

authorization decisions involving multiple agencies are conducted in a manner that is 

concurrent, synchronized, timely, and efficient, and if so, how? 

 

Recommendation 1:  CEQ should clarify when and whether certain types of 
administrative action requires NEPA review.  The regulations should be consistent.  
Outside the Tenth Circuit there is no requirement to conduct an EIS when designating 
critical habitat.  But a forest plan or RMP does require an EIS despite similar scope and 
breadth of effects.  CEQ should adopt a uniform rule that applies to all administrative 
actions which do not have immediate on-the-ground effects. 

 
Recommendation 2:  The regulations should also establish clear guidance for determining 
a lead agency that should prepare the NEPA analysis.  In general, the lead agency should 
be the one which will be implementing the proposed action.  The lead agency should have 
the authority to move forward with the NEPA process, and the proposed action, within 
timelines that it alone determines.  For example, EPA comments should not be able to 
hold up actions by other agencies. 

 
2. Should CEQ's NEPA regulations be revised to make the NEPA process more efficient by 

better facilitating agency use of environmental studies, analysis, and decisions conducted 

in earlier Federal, State, tribal or local environmental reviews or authorization 

decisions, and if so, how? 

 
Recommendation 3:  NEPA regulations should be revised to ensure that the NEPA 
process is more efficient.  This can be done by developing regulations that allow for 
certain actions to be categorically excluded if the agency has had a history of similar 
actions that were found to be non-significant.   

 
Recommendation 4:  NEPA regulations should permit federal agencies to adopt state 
environmental reviews with little or no change.  They should also permit state, local, or 
tribal agencies to prepare documents on behalf of federal agencies.  Doing so will make 
better use of nimble state agencies and will allow federal dollars to go farther. 
 
Recommendation 5: Tiering from larger analysis documents should be routine and 
presumptively valid.  Tiering to EISs on forest plans, for instance, should enable projects 
to go forward more quickly, particularly on acres designated as suited for commercial 
activity. Repetitive review of issues addressed in landscape level documents should be 
avoided. 

 

3. Should CEQ's NEPA regulations be revised to ensure optimal interagency coordination 

of environmental reviews and authorization decisions, and if so, how? 
 

See response to Question 1 above. 
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Scope of NEPA Review 

 
4. Should the provisions in CEQ's NEPA regulations that relate to the format and page 

length of NEPA documents and time limits for completion be revised, and if so, how? 

 

The length of NEPA documents is a significant concern to AFRC.  As CEQ has 
acknowledged, an EIS or an EA should not be “an encyclopedia of all applicable information” 
and “should focus on significant issues, discussing insignificant issues only briefly.”  CEQ, 
Improving the Process for Preparing Efficient and Timely Environmental Reviews Under the 

National Policy Act, at 5 (March 6, 2012) (CEQ 2012 Guidance).1  The current regulations set 
page limits for an EIS:  “The text of final environmental impact statements (e.g., paragraphs (d) 
through (g) of § 1502.10) shall normally be less than 150 pages and for proposals of unusual 
scope or complexity shall normally be less than 300 pages.”  40 C.F.R. § 1502.7.  There is no 
such page limitation for an EA but CEQ guidance does provide that “10-15 pages is generally 
appropriate for EAs.”  CEQ 2012 Guidance at 6; see also CEQ, Forty Most Asked Questions 

Concerning CEQ's National Environmental Policy Act Regulations (March 23, 1981) (CEQ 40 
Most Asked Questions), 46 Fed. Reg. 18,026 (Mar. 23, 1981).2 (“While the regulations do not 
contain page limits for EA’s, the Council has generally advised agencies to keep the length of 
EAs to not more than approximately 10-15 pages.”).  However, both the CEQ guidance and 
regulations on this topic are largely ignored by action agencies– as there are numerous examples 
of EISs and EAs that are hundreds of pages in length.  For example, BLM prepared a 460-page 
EA on a timber sale that it deemed “too long to print.”3 

 
In addition, NEPA regulations provide guidance on time requirements for an EIS, 40 

C.F.R. § 1502.5, but do not impose strict time limitations.  CEQ has provided guidance on the 
time limitations for EISs and EAs, suggesting to action.  CEQ has advised action agencies that 
“under the new NEPA regulations even large complex energy projects would require only about 
12 months for the completion of the entire EIS process,” acknowledging that “some projects will 
entail difficult long-term planning and/or the acquisition of certain data which of necessity will 
require more time for the preparation of the EIS.”  See CEQ 40 Most Asked Questions.  For EAs, 
CEQ has advised that “the NEPA process should take no more than 3 months, and in many cases 
substantially less, as part of the normal analysis and approval process for the action.”  CEQ 40 
Most Asked Questions.  Those time recommendations have not been followed.  According to a 
GAO report, for infrastructure EISs published in 2010-2017, the median length of time to 
complete an EIS is 3.7 years and the mean is 4.6 years.  The 2014 GAO report determined that 
the average time length for the 197 EISs completed in 2012 is 4.6 years.4   CEQ regulation 
provides that, “Although the Council has decided that prescribed universal time limits for the 

                                                 
1 CEQ 2012 Guidance is available at, https://ceq.doe.gov/docs/ceq-regulations-and-
guidance/Improving_NEPA_Efficiencies_06Mar2012.pdf. 
2 Forty Most Asked Questions Concerning CEQ's National Environmental Policy Act 
Regulations is available at, https://www.energy.gov/sites/prod/files/G-CEQ-40Questions.pdf. 
3 Andy Geissler, “Environmental Analysis too long to print,” American Forest Resource Council 
Ponderosa Blog, June 12, 2017, at http://blog.amforest.org/environmental-analysis-too-long-to-
print/. 
4 The GAO Report is available at, https://www.gao.gov/assets/670/662543.pdf.  
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entire NEPA process are too inflexible, Federal agencies are encouraged to set time limits 
appropriate to individual actions.”  40 C.F.R. § 1501.8.  However, this permissive request to set 
time limits has been ineffective since many action agencies have not imposed such limits.   

 
Recommendation 6:  To better ensure that the level of analysis for an EIS and EA is no 
more detailed than necessary to fulfill the functions and goals set out in NEPA and its 
implementing regulations and that the analysis is conducted in a timely and efficient 
fashion, AFRC recommends that CEQ regulations mandate that action agencies set up 
page and time limitations, or expected range of page and time limitations, for routine 
actions within their jurisdiction.  In addition, each agency should set up a mechanism to 
enforce those corresponding page and time limits and require written explanation and a 
step-by-step plan for improvement if they are not met.   

 
5. Should CEQ's NEPA regulations be revised to provide greater clarity to ensure NEPA 

documents better focus on significant issues that are relevant and useful to 

decisionmakers and the public, and if so, how? 

 
Yes.  Current NEPA documents tend to gather and recite all known information about a 

project/project area rather than focusing on potential environmental effects of the proposed 
action.  The ironic result is that less extensive analysis documents, such as a decision 
memorandum on a categorical exclusion, are more informative and useful to the public than 
lengthy, exhaustive EISs, EAs. 

 
Recommendation 7:  Restructure the EIS/EA to focus on and analyze the Issues identified 

 at the outset of the document.  Areas affected by the action that do not fall within the 
 Issues identified should not be included in the document, but rather the reader should be 
 referred to specialist documents/records incorporated by reference. 

 
6. Should the provisions in CEQ's NEPA regulations relating to public involvement be 

revised to be more inclusive and efficient, and if so, how? 

 
The current regulations provide when public participation may occur for EAs and 

FONSIs:  “In certain limited circumstances, which the agency may cover in its procedures under 
§ 1507.3, the agency shall make the finding of no significant impact available for public review 
(including State and areawide clearinghouses) for 30 days before the agency makes its final 
determination whether to prepare an environmental impact statement and before the action may 
begin.”  40 C.F.R. § 1501.4(e)(2).   CEQ’s guidance provides that “[p]ublic review is necessary, 
for example, (a) if the proposal is a borderline case, i.e., when there is a reasonable argument for 
preparation of an EIS; (b) if it is an unusual case, a new kind of action, or a precedent setting 
case such as a first intrusion of even a minor development into a pristine area; (c) when there is 
either scientific or public controversy over the proposal; or (d) when it involves a proposal which 
is or is closely similar to one which normally requires preparation of an EIS.”  CEQ 40 Most 
Asked Questions.   

 
The issue of whether public participation is necessary has created confusion and has been 

often litigated.  See, e.g., Bering Strait Citizens for Responsible Res. Dev. v. U.S. Army Corps of 
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Eng’rs, 524 F.3d 938, 953 (9th Cir. 2008); Town of Rye v. Skinner, 907 F.2d 23, 24 (2d 
Cir.1990).  Under current law, determining whether the public was adequately involved “is a 
fact-intensive inquiry made on a case-by-case basis.” NRDC v. U.S. Forest Serv., 634 F. Supp. 
2d 1045, 1067 (E.D. Cal. 2007) (quoting Biodiversity Conservation Alliance v. BLM, 404 F. 
Supp. 2d 212, 220 (D.D.C. 2005)).  Fact-intensive procedural inquiries are inimical to effective 
and efficient analysis under NEPA. 

  
Recommendation 8: To avoid unnecessary litigation, AFRC recommends that CEQ 
regulations provide greater clarity as to when public participation should be permitted for 
EAs and FONSIs.  This should clarify that there is no requirement to circulate a draft EA, 
and that preparation of an EA ordinarily requires no more than one round of public 
comment, which may be obtained via scoping.  In addition, CEQ should impose 
regulations that help encourage participation through a NEPA exhaustion requirement.  
For example, CEQ should impose an exhaustion requirement that specifies an action 
agency does not need to consider non-obvious alternatives that were not raised by the 
public during the scoping period.   

 
CEQ regulations currently place the burden on the agency to affirmatively solicit[] 

comments” from groups that “may be interested or affected.”  40 C.F.R. § 1503.1(a)(4).  
Everywhere else in federal law, citizens have the responsibility to monitor agency planning and 
to submit comments, if they so choose, without prompting from the agency planning a project.  
Although public participation is important, NEPA commenting procedures should be no different 
than others.   

 
Recommendation 9:  AFRC recommends revising 40 C.F.R. § 1503.1(a)(4) and 1506.6 to 
allow each agency to determine appropriate means of informing the public about pending 
decisions.  It should be sufficient for the agency to make a public announcement via its 
website, including such mechanisms as the Forest Service Schedule of Proposed Actions, 
and a local newspaper of general circulation. 

 
CEQ regulations create a duty to respond to every public comment on an EIS, but also 

prescribes the exact nature of how the agency should respond and what information the agency 
should provide in its response.  Responding to public comments on a draft EIS has become an 
intensely time-consuming and burdensome step for the agency in its decision-making process, 
often consuming months of agency time and effort, extending the duration of the NEPA process 
and delaying agency decisions.  Congress did not legislate any required public comment 
opportunity on an EIS, did not require a draft EIS, and gave agencies no statutory duty to 
respond to every comment that might be received on an EIS.  In contrast, the rulemaking 
provisions of the Administrative Procedure Act, 5 U.S.C. § 553, expressly require that a 
rulemaking allow public comment and require agency consideration of public comment.  
Congress’ omission of these requirements in NEPA shows Congress did not intend to impose 
these procedures for NEPA decisions.   
 

Recommendation 10:  AFRC recommends revising 40 C.F.R. § 1503.4 to streamline the 
comment process for EISs, for example by requiring circulation of a draft EIS only for 
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actions likely to affect more than 100,000 acres and by reducing the required details of 
agency response to comments received.  

 

7. Should definitions of any key NEPA terms in CEQ's NEPA regulations, such as those 

listed below, be revised, and if so, how? 

 

a. Major Federal Action; 

 
The definition of “major federal action” violates the principle of statutory interpretation 

that “if possible, effect shall be given to every clause and part of a statute.”  RadLAX Gateway 

Hotel, LLC v. Amalg. Bank, 566 U.S. 639, 645 (2012).  The regulatory definition strips all 
meaning from the statutory word “major” by asserting that it “does not have a meaning 
independent of significantly.”  That interpretation is indefensible and implausible.  Major and 
significant mean two different things.  In addition, the definition of “actions” in subsection (a) is 
far too broad, and encompasses categories of government decisions (e.g., continuing activities; 
plans; policies) that courts have determined are not subject to NEPA.  
 

Recommendation 11:   AFRC recommends revising the definition of major federal action 
in 40 C.F.R. § 1508.18, so that a “major” action is something more than one with 
“significant” effects.  “Actions” should also be redefined to exclude land management 
plans promulgated under the National Forest Management Act (NFMA) or Federal Land 
Policy and Management Act (FLPMA). 
 
b. Effects; 

 
CEQ regulations define effects to include “direct effects” and “indirect effects.”  See 40 

C.F.R. § 1508.8 (emphasis added).  The definition of “effects” has been one of the most litigated 
phrases in the NEPA regulations and has led to numerous court injunctions.  In particular, the 
definition of indirect effects is both broad and vague, allowing judges easily to second-guess 
agency decisions.  “Reasonably foreseeable” can also cause confusion and needs added clarity.  
Defining effects to include aesthetic, historic, cultural and social effects “whether direct, indirect 
or cumulative” is an invitation to litigation. 
 

Recommendation 12: AFRC recommends removing the reference to “aesthetic, historic, 
cultural, economic, social, or health, whether direct, indirect, or cumulative” in the 
definition of effects and clarifying the meaning of “reasonably foreseeable.”  

 
c. Cumulative Impact; 

 
The current definition for “cumulative impact” is “the impact on the environment which 

results from the incremental impact of the action when added to other past, present, and 
reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or 
person undertakes such other actions.  Cumulative impacts can result from individually minor 
but collectively significant actions taking place over a period of time.”  40 C.F.R. §1508.7 
(emphasis added).  The definition of “cumulative effects” and the inclusion of the term 
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“reasonably foreseeable future” have led to confusion to the scope of the NEPA process and 
resulted in litigation.   
 

Recommendation 13:  Because it is unclear that the definitional distinction between 
indirect and cumulative effects is necessary, AFRC recommends removing the definition 
of cumulative impact.  In the event that the definition remains, AFRC recommends 
defining the often-litigated term “reasonably foreseeable future” to include an objective 
standard. 

 
d. Significantly; 

 
The determination of whether an EIS is required hinges on the term “significantly.”  

Whether a project is deemed significant depends on the project’s “context” and its “intensity,” 
which are defined under 40 C.F.R. § 1508.27.  “Context” refers to the scope of the action, 40 
C.F.R. § 1508.27(a); whereas, “intensity” “refers to the severity of the impact” and is based on 
ten “intensity” factors, 40 C.F.R. § 1508.27(b).  The intensity factors are heavily litigated and, 
for that reason, need revision to provide greater clarity to the public.  For example, the intensity 
factor addressing endangered or threatened species has resulted in confusion and conflicting 
judicial decisions.  In part, this is because the NEPA regulations have not been changed since the 
adoption of informal consultation procedures in 40 C.F.R. 402.14.  Some courts have held that an 
agency’s “likely to adversely affect” finding in a Biological Assessment, by itself, is sufficient to 
require the preparation of an EIS.   
 

Recommendation 14:  AFRC recommends clarifying the “highly controversial” intensity 
factor to mean controversial effects not controversial projects.  Some courts have 
incorrectly interpreted controversy to mean scientific debate or social controversy.  
 
Recommendation 15:  AFRC also recommends clarifying that a project determined not 
likely to adversely affect endangered species via informal consultation may not be 
deemed significant under the “endangered/threatened species” intensity factor.   

  
Currently, EAs and FONSIs are subject to litigation that have caused agencies to elect to 

prepare more EISs than necessary under the goals of NEPA and NEPA regulations.  For that 
reason, CEQ should develop regulations that take into account mitigation of significant impacts 
to avoid the need to prepare EISs.  A mitigated FONSI would be a win-win because it would 
lessen environmental effects and make the NEPA process more efficient. 
 

Recommendation 16:   AFRC recommends that CEQ develop regulations that provide 
guidance on how an agency can mitigate effects below the significance threshold.  
 
Whether to prepare an EIS is one of the most fertile grounds for litigation, with parties 

mixing and matching any of the 10 factors to argue that significance exists.  Clearer thresholds 
will reduce delays and litigation without adversely affecting the quality of environmental 
analysis. 
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 Recommendation 17:  A project can only be “significant” if it moves above certain 
 thresholds, which may include treatment of 25,000 or more acres, spending of more than 
 $10 million in public funds (in constant dollars) or other similar thresholds.  
 Alternatively,  the thresholds can be used to define “major” as discussed above. 

 
Recommendation 18: Action agencies should be directed in regulations to analyze the 
significant impacts likely to result from the “no action” alternative, as well as describing 
and mitigating significant impacts likely from the proposed action. 

 
e. Scope; and 

 

Recommendation 19:  AFRC recommends removing or revising 40 C.F.R. § 1508.25.  
This definition of “scoping” is far too broad, requiring agencies to study the effects of 
such categories as “connected actions,” “similar actions,” and indirect and cumulative 
impacts.  The purpose of scoping is to identify the issues that should be the focus of 
NEPA analysis, nothing more. 

 
f. Other NEPA terms. 

 
Recommendation 20: AFRC recommends removing the definition of “affecting” in 40 
C.F.R. § 1508.3.  CEQ defines “affecting” as “will or may have an effect on.”  This 
definition constitutes a major substantive amendment to the NEPA statute – which of 
course CEQ lacks the authority to adopt.  Affecting means actually and currently 
affecting.  “May affect” has a different meaning than “affecting.”  Congress used the 
phrase “may have an impact on man’s environment” in Section 102(A) in describing the 
general purpose of NEPA, but in Section 102(C) limited the EIS preparation duty to 
“major Federal actions significantly affecting the quality of the human environment.”  
The use of these two different phrases in the same section of the same statute means 
Congress intended the two phrases to mean different things.  “In interpreting statutory 
text, we ordinarily presume that the use of different words is purposeful and evinces an 
intention to convey a different meaning.”  Abbott v. Abbott, 560 U.S. 1, 33 (2010).  This 
single definition in the NEPA regulations vastly expanded NEPA’s duties and has 
provided fodder for dozens of NEPA lawsuits.  
 

8. Should any new definitions of key NEPA terms, such as those noted below, be added, and 

if so, which terms? 

 
a. Alternatives; 

 
Recommendation 21:  This should clarify that reasonable alternatives to a proposed 
action are not required to have “lesser” environmental impact than the proposal.  The 
Interior Board of Land Appeals (IBLA) has adopted such a requirement, see Bales 

Ranch, Inc., 151 IBLA 353, 363 (2000), which is inconsistent with a full range of 
alternatives.  NEPA is not a minimization statute; it is a full disclosure law.  “Although 
these procedures are almost certain to affect the agency's substantive decision, it is now 
well settled that NEPA itself does not mandate particular results, but simply prescribes 



10 
 

the necessary process.”  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 
(1989).   
 
b. Purpose and Need; 

 

CEQ’s current regulation regarding purpose and need is a simple sentence: “[t]he 
statement shall briefly specify the underlying purpose and need to which the agency is 
responding in proposing the alternatives including the proposed action.”  40 C.F.R. § 1502.13.  
The purpose and need is the foundation of the alternative analysis.  Agencies must analyze all 
reasonable alternatives, and the purpose and need is the most common way to screen out 
unreasonable alternatives from further analysis.  See, e.g., Nat’l Parks & Conservation Ass’n v. 

Bureau of Land Mgmt., 606 F.3d 1058, 1072 (9th Cir. 2010); 16 U.S.C. § 6514(c)(1)(C)(ii).   
 

Recommendation 22:  AFRC proposes that CEQ define the term “purpose and need” to 
provide clarity on the types of alternatives an agency should consider in its NEPA 
analysis.  Because the purpose and need depends on the circumstances that result in an 
agency action the purpose and need should be defined in two different contexts:  agency 
proposal (e.g., forest management project) versus private proposals (e.g., wetland fill for 
a private project).  The regulations should also emphasize that the purpose and need is 
driven by the agency’s statutory mandates and by land use allocations made in land 
management plans and associated NEPA documents.  

 
c. Reasonably Foreseeable; 

 
As stated above, the meaning of the phrase “reasonably foreseeable” or “reasonably 

foreseeable future actions” has been heavily litigated and defined in various cases. 
 

Recommendation 23: To provide more clarity and avoid unnecessary litigation, AFRC 
recommends that the NEPA regulations adopt the Forest Service’s definition of  
“reasonably foreseeable future actions” as “[t]hose Federal or non–Federal activities not 
yet undertaken, for which there are existing decisions or funding.”   
 
d. Other NEPA terms. 
 
Recommendation 24:  AFRC recommends revising 4 C.F.R. § 1501.2(c) to replace or 
clarify the definition of “unresolved conflicts concerning alternative uses of available 
resources.”  This phrase arguably applies to every federal agency decision that requires 
any form of NEPA compliance.  Any time two people have differing environmental 
views about a federal project, their disagreement could easily be characterized as an 
“unresolved conflict concerning alternative uses of available resources.”  If that condition 
exists for every federal agency decision, there is no reason to have a special provision for 
it at all.  If it only applies to a subset of agency decisions, it would be helpful to know 
what that subset is.   

 
9. Should the provisions in CEQ's NEPA regulations relating to any of the types of 

documents listed below be revised, and if so, how? 
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a. Notice of Intent; 
 

b. Categorical Exclusions Documentation; 

 
Recommendation 25:  The regulations should specify that statutorily-established CEs are 
not subject to the requirement to examine “extraordinary circumstances” unless 
specifically mandated by the statute.  Confusion about these requirements has led to 
litigation with respect to some congressional efforts to expedite specific agency actions. 
 
Recommendation 26: NEPA regulations should specify that scoping is not required for 
categorically excluded projects, and that action agencies should not engage in scoping for 
projects conducted under categorical exclusions, whether administrative or legislative. 
 
c. Environmental Assessments; 

 

There is no more costly and burdensome provision of the NEPA regulations than the 
requirement for agencies to prepare an EA to determine whether an EIS is required.  In practice, 
every EA leads to a “finding of no significant impact” and a decision that a proposed project is 
not a “major federal action significantly affecting” the environment such as to require an EIS.  
While EAs have become longer and longer in response to court decisions, their content is not 
correspondingly useful.  Conversely, legal challenges to the content of EAs are a staple of 
environmental litigants.  Litigants continually attempt to impose new procedural requirements on 
EAs. 

 
The annual cost of preparing EAs is staggering.  Agencies prepare thousands of EAs 

every year, at a cost per EA that has been estimated between $5,000 and $200,000.  Government 
Accountability Office (GAO), NATIONAL ENVIRONMENTAL POLICY ACT, Little Information 

Exists On NEPA Analyses, No. 14-369 (2014) at 12-13, citing NEPA Task Force Report to The 
Council on Environmental Quality, Modernizing NEPA Implementation (September 2003).  
Between 2013 and 2016 Department of Energy (DOE) EAs were even more costly; DOE spent 
over $18 million to prepare 42 EAs – an average cost of $447,000 for each EA, according to its 
Quarterly Lessons Learned Reports (available on line).  Multiplying these estimates by the 
thousands of EAs prepared each year suggests a government-wide potential annual cost for EA 
preparation exceeding one billion dollars. 

 
Recommendation 27:  CEQ regulations should clearly distinguish the requirements for an 
EA from an EIS to comply with NEPA.  CEQ regulations should also allow each agency 
to base its NEPA decisions on whatever procedures it decides are best suited for its 
needs. 

 
d. Findings of No Significant Impact; 
 
e. Environmental Impact Statements; 

 
Recommendation 28: Section 102(2)(c) of NEPA requires an EIS to consider 
“alternatives” to a proposed agency action, and Section 102(2)(e) requires a federal 
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agency to develop “appropriate alternatives” to its proposed actions.  Yet § 1502.14 
exceeds these statutory requirements by insisting that an EIS must consider “all 
reasonable alternatives.”  Since there is no statutory requirement for an agency to 
consider “all” alternatives, the word “all” should be deleted in § 1502.14.  In addition, the 
same section requires a federal agency to consider “reasonable alternatives not within the 
jurisdiction of the lead agency,” another provision that has no statutory basis.  An 
alternative proposed by an agency could not, by definition, be “reasonable” if the agency 
lacks legal authority to implement that alternative.  Analyzing an alternative the agency 
cannot implement is wasted effort.  Removing these requirements would reduce the effort 
required to prepare an EIS, discourage frivolous litigation, and yet result in no reduction 
in the value of the environmental analysis. 
 
Recommendation 29:  Requiring an agency to incur agency funds to discover incomplete 
or unavailable information for an EIS if the cost is “not exorbitant,” §1502.22, gives CEQ 
power to require other agencies to expend public funds without accountability or 
oversight.  “Not exorbitant” is at best only one of many factors relevant to an agency’s 
decision how to expend public funds.  CEQ regulations should state that action agencies 
should be responsible for identifying and collecting necessary information for an EIS, 
and not allow CEQ to direct additional information collection.   

 
f. Records of Decision; and 
 
g. Supplements. 

 
Existing CEQ regulations specify when supplemental analysis is necessary, noting that 

agencies  
 

“[s]hall prepare supplements to either draft or final environmental impact statements if:  
(i) The agency makes substantial changes in the proposed action that are relevant to 
environmental concerns; or 
(ii) There are significant new circumstances or information relevant to environmental 
concerns and bearing on the proposed action or its impacts. 
(2) May also prepare supplements when the agency determines that the purposes of the 
Act will be furthered by doing so. 
(3) Shall adopt procedures for introducing a supplement into its formal administrative 
record, if such a record exists. 
(4) Shall prepare, circulate, and file a supplement to a statement in the same fashion 
(exclusive of scoping) as a draft and final statement unless alternative procedures are 
approved by the Council. 
 

 40 C.F.R. § 1502.9(c).  There is substantial confusion about the appropriate standard for 
requiring supplementation of an EA. 
  

Recommendation 30:  To avoid unnecessary litigation and waste of agency resources, 
AFRC recommends that the regulations clarify that supplementation is only required 
when there remains major Federal action to occur.  The regulations should provide 
guidance on when an EA must be supplemented.  Supplementation should occur only in 
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circumstances in which supplementation would meet NEPA analysis and disclosure 
objectives.  Supplementation should be a routine request to develop encyclopedic 
catalogs of information about a proposed project area.  

 
10. Should the provisions in CEQ's NEPA regulations relating to the timing of agency action 

be revised, and if so, how? 

See Recommendation 6 above.  
 

11.  Should the provisions in CEQ's NEPA regulations relating to agency responsibility and 

the preparation of NEPA documents by contractors and project applicants be revised, 

and if so, how? 

 
Under the 2014 Farm Bill, Good Neighbor Authority allows state agencies to act as agent 

of the Forest Service, BLM, and others to carry out “authorized forest, rangeland, and watershed 
restoration services” on National Forest System lands or BLM lands.  Several states have used 
Good Neighbor Authority to contract the preparation of NEPA documents, that are ultimately 
approved by the Forest Service or BLM, to bring efficiencies in NEPA analysis.   

 
Additionally, under the stewardship contracting authority enacted by Congress, the Forest 

Service is exploring innovative approaches to funding essential NEPA analysis.   
 
Recommendation 31:  To conform with the recent trends in Good Neighbor Authority, 
AFRC proposes that CEQ regulations acknowledge that the preparation of NEPA 
documents can be performed by non-agency third-parties.  40 CFR 1506.5 should be 
revised accordingly. 
 

12. Should the provisions in CEQ's NEPA regulations relating to programmatic NEPA 

documents and tiering be revised, and if so, how? 

 
Recommendation 32:  Any project implementing a land management plan should be 
required to tier to the programmatic NEPA for the plan.  If such tiering occurs, no EIS 
should be required.  Land use allocations in approved land management plans should help 
guide the level of NEPA analysis required for projects – if land is designated as suited for 
timber production for instance the presumption should be that projects on those acres 
require less rigorous scrutiny under additional NEPA documentation.   
 

13.  Should the provisions in CEQ's NEPA regulations relating to the appropriate range of 

alternatives in NEPA reviews and which alternatives may be eliminated from detailed 

analysis be revised, and if so, how? 

 
Recommendation 33:  The number of alternatives required is a constant source of dispute 
and frequent issue in litigation.  The CEQ regulations should provide that an EA 
ordinarily need only consider one action alternative, and an EIS no more than three action 
alternatives (in addition to the alternative of no action).  CEQ should note that with 
regard to Federal land management, Congress has increasingly directed the Forest 
Service to analyze only the proposed action and the no action alterative.   
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General 

 

14. Are any provisions of the CEQ's NEPA regulations currently obsolete? If so, please 

provide specific recommendations on whether they should be modified, rescinded, or 

replaced. 

 

15. Which provisions of the CEQ's NEPA regulations can be updated to reflect new 

technologies that can be used to make the process more efficient? 

 

16. Are there additional ways CEQ's NEPA regulations should be revised to promote 

coordination of environmental review and authorization decisions, such as combining 

NEPA analysis and other decision documents, and if so, how? 

 

17. Are there additional ways CEQ's NEPA regulations should be revised to improve the 

efficiency and effectiveness of the implementation of NEPA, and if so, how? 

 

18. Are there ways in which the role of tribal governments in the NEPA process should be 

clarified in CEQ's NEPA regulations, and if so, how? 

 

19. Are there additional ways CEQ's NEPA regulations should be revised to ensure that 

agencies apply NEPA in a manner that reduces unnecessary burdens and delays as much 

as possible, and if so, how? 

 

20. Are there additional ways CEQ's NEPA regulations related to mitigation should be 

revised, and if so, how?  
 

We have the following additional recommendations 

 
Recommendation 34:  Drop § 1500.6 (agency authority).  This section is out of date and 
fails to take into account Supreme Court cases over the past 40 years redefining how 
agencies should interpret statutes – particularly the Court’s current emphasis on textual 
language.  CEQ does not have the power to instruct other federal agencies how they 
should interpret their existing authority, including the relationship between that authority 
and NEPA.  An agency’s interpretation of statutes it administers is entitled to Chevron 

deference, which the agency would forfeit if the agency is required to adopt CEQ’s 
understanding of how NEPA intersects with the statutes the agency administers.  Nor can 
CEQ instruct other agencies that they should consider NEPA a “mandate to view 
traditional policies and missions in light of [NEPA’s] national environmental objectives.”  
This is dated and flawed rhetoric out of place in 2018, which improperly attempts to 
make textual language subservient to subjective non-textual impressions of broad 
statutory objectives.  Further, this section fails to take into account the Supreme Court’s 
instruction in Nat. Assoc. of Home Builders v. Def. of Wildlife, 551 U.S. 644 (2007), as to 
the relationship between potentially conflicting statutes enacted at different times.  NEPA 
does not automatically apply to all earlier-enacted statutes.  This section should be 
dropped. 
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Recommendation 35:  Revise or delete § 1501.2 (apply NEPA early in the process).  This 
section largely repeats verbatim the statutory language of NEPA.  While this was a 
common agency regulatory practice 40 years ago, it has fallen out of favor since then as 
agencies realized such regulatory language is pointless since the statutory language 
controls regardless of regulatory repetition.   

 
Recommendation 36:  Delete § 1501.4 (whether to prepare an environmental impact 
statement), substantially rewrite, or make it optional.  This section imposes the first of 
many rigidly prescriptive commands that are intended to control every aspect of NEPA 
decision-making.  Agencies can and should be free to decide for themselves how to 
determine if an EIS is required. 
 
Recommendation 37:    Delete § 1501.5 (lead agencies) and § 1501.6 (cooperating 
agencies) or make them optional.  Federal agencies should be free to decide for 
themselves whether to select a “lead agency” to prepare an EIS and whether and how to 
cooperate with other federal agencies.  Prescriptive demands from CEQ are unnecessary 
and counter-productive. 
 
Recommendation 38:  Delete § 1501.7 (scoping) or make it optional.  The concept of 
“scoping” is at its core nothing more than the common-sense idea to figure out what the 
big issues are for a proposed project before work starts on the project.  As such, the 
general idea of scoping is unassailable.   

 
Recommendation 39:  Substantially revise and condense Part 1502 (Environmental 
Impact Statement) or make it optional, because these sections are redundant and not 
useful.  A few examples are provided:  It is not necessary or helpful to use 22 lines of 
regulatory text to specify the mandatory contents of the one-page cover sheet of an EIS (§ 
1502.11).  Nor is it necessary to prescribe that an EIS “may use appropriate graphics.”    
§ 1502.8.  Likewise, there is no value to mandates for the skill-set of EIS writers, 
§1502.8, recommended EIS format, §1502.10, contents of an EIS summary, §1502.12, 
avoidance of “useless bulk” and “[v]erbose descriptions” in an EIS, §1505.15, disclosure 
of the list of preparers of an EIS, §1502.17, how to circulate an EIS (prescribed long 
before invention of the internet), §1502.18, how to incorporate material by reference into 
an EIS, §1502.21, or to list all “federal permits, licenses and other entitlements” an 
agency would need to implement a project, §1502.25. 

 
Recommendation 40:  Delete § 1503.2 (duty to comment).  Federal agencies have enough 
to do implementing their own programs without also having to submit mandatory 
comments on NEPA statements.  The duty to comment requires the commenting agency 
to review a proposal and the accompanying NEPA statement, and to reach a conclusion 
about the necessity of making comments, even if their comment is merely “no comment,” 
all of which wastes government time and resources. 

 
Recommendation 41:  Delete Part 1504.  This Part creates a detailed process for CEQ to 
become involved in disputes between other federal agencies over whether a proposed 
action is “environmentally unsatisfactory.”  However, close reading of this part reveals 
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that CEQ has no power to resolve any such dispute, which renders the procedure 
meaningless.  Plus, the NEPA regulations provide no definition of “environmentally 
unsatisfactory” and the phrase is ambiguous. 
 
Recommendation 42:  Delete § 1505.3 (implementing the decision) or make it optional.  
The prescriptive duties imposed by this section for implementing agency decisions are 
too rigid, burdensome and wasteful.  Every agency should have the ability to decide for 
itself how to implement its own decisions. 

 
Recommendation 43:  Delete § 1506.10 (timing of agency action) or make it optional.  
Each agency should be able to decide on the timing of making and announcing decisions.  
There is no need for a uniform government wide-standard applicable only to decisions 
involving NEPA. 
 
Recommendation 44:  Delete § 1507.1 or make compliance optional.   
 
Recommendation 45:  Delete § 1507.2 (agency capability to comply) or make it optional.  
CEQ has no business, or authority, to instruct other agencies to use their resources to be 
“capable of complying” with the NEPA regulations.  Nothing in NEPA gives CEQ that 
power.  Also, in subsection (d), CEQ cannot command other agencies to “study, develop, 
and describe alternatives” to proposals involving “unresolved conflicts” over resource 
use.  NEPA only requires agencies to do this for “appropriate” alternatives, a grant of 
discretion so broad that each agency’s compliance with the statutory requirement would 
not be subject to judicial review.  Removing the word “appropriate” expands the duty 
beyond the statutory limit. 
 
Recommendation 46:  Delete § 1507.3 (agency procedures) or make it optional.  CEQ 
lacks authority to command other agencies to adopt NEPA procedures that “comply with 
these regulations.”  Each agency has, and should have, independent power to decide how 
to tailor NEPA’s requirements to its own programs and mission. 
 

 In conclusion, AFRC appreciates the opportunity to provide comments on CEQ’s 
proposed NEPA regulations. 
 
Sincerely, 

 
 
 
 
 

Travis Joseph 
President 
 
 


