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POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON
2
KATHLEEN YOCKEY, CONSERVATION
3 | NORTHWEST, and KETTLE RANGE
CONSERVATION GROUP PCHB No. 15-031
4
Appellants, ORDER DENYING MOTION FOR
5 TEMPORARY SUSPENSION
V. ‘
6
STATE OF WASHINGTON,
7 | DEPARTMENT OF NATURAL
RESOURCES, '
8
Respondent,
9
10 and
11 | AMERICAN FOREST RESOURCE
. COUNCIL, HAMPTON RESOURCES,
12 | INC,, VAAGEN BROS. LUMBER, INC.,
and OKANOGAN COUNTY,
13
Intervenor Respondents.
14
15
16 Kathleen Yockey, Conservation Northwest and Kettle Range Conservation Group
17 | (Appellants) filed an appeal with the Pollution Control Hearings Board (Board or PCHB) on
18 | February 13, 2015, challenging Department of Natural Resources Regulatory’s (DNR-R)
19 |approval of Forest Practices Application No. 3019720 (FPA). The presiding officer conducted a
20 |telephone conference call on February 26, 2015, to establish a brieﬁhg schedule regarding the
21
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Appellants’ request for a temporary suspension of the DNR-R’s approval pending a full hearing
on the merits of the appeal before the Board. Pursuant to the schedule that was established,
Appellants filed a motion requesting that the Board enter a stay order pursuant to the Board’s
authority under RCW 43.21B.320(1), or in the alternative under WAC 223-08-087(4) to suspend
forest practices activities pending a hearing. The landowner on the application, the Department
of Natural Resources Proprietary (DNR-P), opposes the motion for a temporary suspension
order. DNR-R does not take a position on the request for a temporary suspension, but does take
a position on the standard to be applied to such a request.

A request for intervention was jointly filed by American Forest Resource Council,
Hampton Resources, Inc. and Vaagen Bros. Lumber, Inc. (collectively “AFRC”). Okanogan
County also filed a motion for intervention. AFRC and Okapo gan County ﬁled separate
oppositions to the request for a temporary suspension order.

The Board was comprised of Kay M. Brown, Presiding, Chair Joan M. Marchioro, and
Member Thomas C. Morrill. Attorneys Wyatt Golding and Peter Goldman represented the
Appellants. Assistant Attomey General Cheryl A. Nielson represented DNR-R. Senior Counsel
Colleen G. Warren represented DNR-P. Attorneys Elaine.Spencer and Diane Meyer represented
Intervenors AFRC. Attorney Alexander W. Mackie represented Okanogan County.

The Board has reviewed and considered the pleadings and other motion papers contained
in the Board record, including the following:

l. Appellants’ Appeal with attached Exhibit A-C;

21
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1 2. Appellants’ Motion for a Stay of the Order Approving FPA No. 30-19720,
Declaration of Christopher A. Frissell with attached Exhibit A, Declaration of Stephen Ralph
2 | with attached Exhibits A-B, Declaration of George F. Wooten, Declaration of Kathleen Yockey
with attached photographs, Declaration of Timothy J. Coleman, and Declaration of Wyatt
3 | Golding with attached Exhibits A-G;
4 3. DNR-P’s Opposition to Appellants’ Motion for a Stay, Declaration of Loren
Torgerson, Declaration of Karen Ripley with attached Exhibit A, Declaration of Jake Townsend
5 | with attached Exhibits A-B, Declaration of Jason Bauer with attached Exhibits A-D, Declaration
of Daniel Donato, Declaration of Shane Knowlton with attached Exhibits A-C, Declaration of
6 |Orion George with attached Exhibit A, and Declaration of Casey Hanell with attached Exhibit A;
7 4. DNR-R’s Position on Appellant’s Request for Stay, Declaration of Donelle Mahan,
and Declaration of Carrie Newbury with attached Exhibits A-D;
8
5. Intervenor AFRC’s Opposition to Motion for a Stay, Declaration of Matt Comisky in
9 | Opposition to Motion to Stay (Comisky I) with attached Exhibits 1-11, Declaration of Matt
Comisky in Support of Motion to Intervene (Comisky II), Declaration of Doug Cooper,
10 |Declaration of Dave Niessner, and Declaration of Josh Anderson;'
11 6. Intervenor Okanogan County’s Memorandum in Opposition to Stay, Declaration of
Ray Campbell, and Declaration of Josh Thomson;*
12
7. Appellants Reply in Support of Motion for a Stay, and Second Declaration of
13 |Christopher A. Frissell, Ph.D. 3
14 8. Appellants Reply in Support of Motion of Motion for a Stay, and Second Declaration
of George F. Wooten, with attached Exhibits A-C.*
15
Based upon the evidence submitted and the written material filed,” the Board enters the
16
following decision.
17
18
! The presiding officer granted AFRC’s motion to intervene by separate order issued March 27, 2015.
19 2 Okanogan County combined these materials with its motion to intervene. The presiding officer granted Okanogan
County’s motion to intervene by separate order issued March 27, 2015.
3 This reply is Appellants’ reply to DNR-P and DNR-R only. The presiding officer allowed Appellants to reply by
20 separate briefing to AFRC and Okanogan because AFRC and Okanogan were not granted intervention status until
March 27, 2015.
21 | This reply is Appellants’ reply to AFRC and Okanogan County’s opposition to the temporary suspension.
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I. BACKGROUND

Four lightning-caused fires ignited in Okanogan County on July 14, 2014. The individual
fires grew into one large fire, referred to as the Carlton Complex Fire (Carlton Fire). The
Carlton Fire ultimately burned over 250,000 acres of private, National Forest System, Bureau of
Land Management, and Washington State land. It destroyed critical infrastructure and more than
300 private homes. Due to the severity of the damage, President Obama and Federal Emergency
Management Authority (FEMA) declared the Carlton Fire a natural disaster. On September 14,
2014, a Multi-jurisdiction Assessment Team coordinating with FEMA completed a Burned Area
Emergency Response (BAER) report summarizing the Carlton Fire’s impacts on critical values
and degradation of natural resources within or in close proximity to burned lands. Golding ,
Decl., Ex. E.

Approximately 17,000 acres of DNR-managed trust forest lands were included in the
250,000 acres of lands burned in the Carlton Fire. Comisky II Decl., 5. DNR-P, the agency
that manages these lands for the benefit of the common schools, has statutory authority to
conduct contract harvest sales to improve forest health. RCW 79.15.540. These sales, called

“forest improvement treatment” (FIT) sales are commercial harvests designed to address forest

3 On March 20, 2015, Stevens County filed an amicus brief. The Board has not considered this brief, and has not

included it in the record. The Board has already considered material from Okanogan County, which is the County
mmattmemwmmmmmwm&—ﬁ—
briefing to Stevens County’s brief.
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health hazards® while meeting a break-even economic threshold and improving long-term
economic returns for trust beneficiaries. Torgenson Decl., §9 9-11.

DNR-P designed a FIT sale in stands heavily damaged by the Carlton Fire. The salei
includes a 1285-acre salvage harvest resulting in 6.8 million board feet (MMBF) of timber.
Golding Decl., Ex. G, Knowlton Decl., Ex. A. The harvest was laid out to salvage merchantable
timber in an effort to generate revenue for the trust beneficiaries that would allow for road

maintenance work and replanting of areas burned by the fire while ensuring maximum resource

| protection. The burn intensity in the area designated for sale varied from a mosaic pattern of

intermixed green énd dead trees to a consistent landscape with severe mortality in all species.
Townsend Decl., § 7.

The salvage harvest includes seven harvest units within four drainage basins located in
four different Watershed Administrative Units (WAU). The harvest consists of 637 acres in the
Texas Creek Drainage Basin representing 3.5 percent of that WAU;; 153 a;:res in the Middle
Methow River Drainage Basin representing .3 percent of that WAU;, | 109 acres in the Chiliwist
Creek Drainage Basin representing .4 percent of that WAU; and 384 acres in the Benson Creek
Drainage Basin representing a total of 1.6 percent of that WAU. The largest harvest unit is 497
acres. All live trees will be left in the harvest units. Only dead or dying trees will be taken.

Tvownsend Decl., § 7, Knowlton Decl., Ex. A.

S'Forest health" is defined as “The condition of a forest being sound in ecological function, sustainable, resilient,

m%mmasmmmwwmmmr———

RCW 76.06.020(6).
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Thé sale includes a large component of road maintenance work on existing roads (88,624
feet) and a limited amount of new road construction (429 feet). The DNR-P engineer that
designed the road plan for the sale did so with the intent of complying with the forest practices
rules, gﬁidelines, and best management practices set forth in the Forest Practice Board.Manual.
He also considered DNR-P timber sales internal policies. The road plan addresses all of the road
dafnage within the sale area that occurred due to the Carleton Fire. The road plan that was
dc{/eloped includes detailed maps and section sheets that provide specific requirements for each
road regarding pre-haul maintenance and road construction requirements. Bauer Decl., 99 5,7,9-
11, Exs. A-D, Knowlton Decl., Ex. A.

To address slope stability concerns the DNR-P geologist visited the proposed units in the
fall of2014. A majority of the ground-based logging proposed in the harvest area is on slopes of
30 percent or less. However, there are steeper areas within the proposed‘ harvest area. The
geologist recommended that no ground-based logging occur on slopes greater than 60 percent,
and on certain convergent slopes of concern in proposed units. George Decl., 9 8-10.

On December 15, 2014, DNR-P completed a State Environmental Policy Act (SEPA)
checklist for the timber sale. Golding Decl., Ex. G. On December 16, 2014, DNR-P submitted
FPA 3019720 to DNR Regulatory. On January 13, 2015, DNR-P completed an addendum to its
SEPA document for the timber sale. Golding Decl., Ex. G, Knowlton Decl., Ex. A.

- The SEPA checklist identifies 78 non-fish seasonal (Ns) waters, 5 non-fish perennial

(Np) waters, 3 Type A wetlands, and 1 fish bearing (F) water within the sale area. Golding

21
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Decl., Ex. G, p. 8. The checklist states that a vast majority of the 78 identified Ns waters don’t
meet the regulatory criteria for non-fish seasonal waters “but were typed as such to ensure
resource protection.” The SEPA checklist provides that the Type A wetland will have a 100-foot
Wetland Management Zone (WMZ), the F water will have a 75-foot Riparian Management Zone
(RMZ), the Np water will have a 50-foot RMZ, and the Ns waters will have a 30 foot equipment
limitation zone (ELZ). The listed width applied to both sides of the stream. The SEPA checklist
also provides for installation of three, 48-inch culverts in the Np waters during road work.
Golding Decl., Ex. G, p. 9.

The addendum to the SEPA checklist identifies that the majority of the soils in the
harvest area, while having a historically low to medium erosion potential and an insignificant to
low mass wasting potential, are now damaged by heat and vegetation loés from the Carleton Fire.
As a result, the soils are now destabilized and subject to surface erosion. The addendum contains
a summary list of the planned mitigation to address soil stability, erosion, and potential for
sediment delivery to typed waters. Included in these mitigation measures are the
recomméndétions made by the DNR-P geologist that slopes of greater than 60 percent be
excluded from the timber harvest. Golding Decl., Ex. G.

DNR-R approved the application on January 14, 2015. The approved application does
not include harvest on the convergent slopes that were of concern to the DNR geologist. The

FPA also contains a specific condition that requires DNR-P to progressively waterbar skid trails,

21
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place slash, and perform grass seeding. The condition also requires falling and leaving small

2 |trees or logs perpendicular to slopes in minimize erosion. Knowlton Decl., p. 5 and Ex. A.

3 The FPA provides that there will be no harvest within 100 feet of any wetlands, no

4 | harvesting within 50 feet of a Type Np water, and no harvest within 75 foot on all F waters. It

5 | further provides that all harvest boundaries will be marked with pink ribbon, all timber sale

6 |boundaries be tagged with orange flashers, and all RMZs and WMZs be marked with red ribbon.

7 | The flagging was completed and reviewed by DNR-R before it approved the FPA. The FPA

8 |contains a special condition requiring the monitoring of water courses and wetlands, and, if

9 |changes occur, immediate notification to DNR-R for corrective protective measures. Knowlton
10 |Decl., p. 4 and Ex. A, Notice of Decision, condition 3.
11 The FPA authorizes salvage of dead and dying trees only. In addition, the FPA requirés

| 12 |two green recruitment trees (GRTs) and two wildlife reserve trees (WRTS) to be left per ace
13 | following harvest, Iftwo GRTs are not available, only two WRTs are required per acre.
14 |Knowlton Decl., p. 3 and Ex. A, Notice of Decision, condition 1.
15 The approved FPA also contains a specific condition addressing reforestation. It requires
16 |reforestation for every acre harvested. It states, in part, that:
17 If green trees suitable for seed production exist and will be thinned and left on
site, then natural reforestation is adequate where the green seed source exists. If
18 no seed source exists due to fire severity, then artificial reforestation is required
by means of hand planting and must be accomplished 3 years following harvest

19 at an acceptable stocking level suitable for the specific site that’s harvested.
20
21
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1 |Knowlton Decl, Ex. A., Notice of Decision, p. 1, condition 2. DNR-P will be replanting
2 |approximately 270 Ponderosa Pine per acre. By planting in areas with no seed source by year
3 |three, the DNR-P forester opines that “DNR will be able to get this land back into production
4 |five to six years earlier than if it had waited until year seven to begin planning opefations for
5 |eventual reforestation of the stands.” Townsend Decl., q }17.
6 II. ANALYSIS
7 A. Standard governing issuance of temporary suspension
8 The parties do not agree on the applicable standard that should be applied to the
9 | Appellants motion for a temporary suspension. Appellants argue for application of RCW
10 |43.21B.320(1), which provides that “A person appealing to the hearings board an order, not
11 |stayed by the issuing agency, may obtain a stay of the effectiveness of that order only as set forth
12 |in this section.” This statutory standard pre-dated the transfer of the review of forest practices
13 |appeals to the PCHB, and is the standard generally applied by the PCHB to stay motions.
14 Respondents and Intervenors argue for application of WAC 223-08-087. This is arule
15 |specific to forest i)ractices appeals, which pertains to temporary suspension of the DNR’s
16 |approval of a forest practices approval pending an appeal. It states:
17 [A]ny person aggrieved appealing under RCW 76.09.220(8) may seek a
temporary suspension of the department's approval, in whole or in part, pending
18 such appeal. v .
19 |This long-standing rule was promulgated in 1990 and was affirmed as being within the authority
20 |ofthe Forest Practices Appeals Board and consistent with the Administrative Procedures Act.
21
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1 |See Boise Cascade Corp. v. Washington Toxics Coal., 68 Wn. App. 447, 453-456, 843 P.2d 1092
2 1(1993).
3 To determine whether RCW 43.21B.320(1) or WAC 223-08-087 governs this action
4 |requires a review of the legislation that consolidated the authority of the Forest Practice Appeals
5 |Board (FPAB) into the PCHB. In 2010, the Legislature transferred the duties of the FPAB to the
6 |PCHB, and, in so doing, added a specific provision that required the PCHB to use the existing
7 | FPAB rules until the PCHB adopted superseding rules for forest practices appeals. Laws of
8 12010, ch. 210, § 42(2) (SHB 2935)(“All existing rules of the forest practices appeals board shall
9 remain in effect and be used by the pollution control hearings board until the pollution control
10 |hearings board adopts superceding rules for forest practices appeals.”) At the time the 2010
11 |legislation took effect, the FPAB rules included WAC 223-08-087. On August 23, 2010, the
12 | PCHB repealed all of the FPAB rules except WAC 223-08-087. WSR 10—18—021.‘ The Board
13 |explained that it would continue to apply WAC 223-08-087:
14 WAC 223-08-087 will remain in effect, and will be used by the PCHB when
hearing forest practices appeals, until such time as a superseding temporary
15 suspension or rule is adopted for forest practices appeals before the PCHB.
16 |Id No further suspension or discontinuance rule has been adopted by the PCHB.
17 The goal of statutory interpretation is to detenﬁine the intent of the Legislature. Strunk v
18 |State Farm Mut. Auto. Ins.Co., 90 Wn.2d 210, 217,580 P.2d 622 (1978). The intent of the
19 |Legislature is determined, in part, by considering the entire sequence of the statutes concerning
20 |the subject matter. In re Estates of Donnelly v. Iverson, 81 Wn.2d 430, 439, 502 P.2d 1163
21
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(1972). The 2010 legislation was intended to consolidate and reduce the number of state boards
that review environmental and land use decisions. Laws of 2010, ch. 210, § 1 (SHB 2935).
There was no stated intent to substantively modify the standards for reviewing requests for
temporary suspension of a DNR forest practices permit. On the contrary, the Legislature
directed the PCHB to continue to apply the existing FPAB rules. The intent of the Legislature
was that appeals that would have gone to the FPAB prior to the 2010 legislation would be
subject to the FPAB rules unless those rules were superseded by new rules adopted by the
PCHB.

The Appellants argue that RCW 43.21B.320(1) controls this action and sets forth the
standards of review. They argue that WAC 223-08-087 no longer applies because it refers to
appeals that were filed under RCW 76.09.050(8) and RCW 76.09.220(8), both of which were
repealed by the 2010 legislation. The problem with this argument is that it is éontrary to the
intent of the Legislature, which as stated above was to subject forest practices appeals to the
FPAB rules unless the PCHB replaced those rules.” Accordingly, the Board concludes that
WAC 223-08-087, which was not replaced by another PCHB rule, appiies to reciuests for
terﬁporary suspension of a DNR forest practices permit. See Quinault Indian Nation v.
Department of Natural Resources, PCHB No. 12-118c, pp. 6-8 (Order on Motion for Temporary

Suspension, Nov. 21, 2012).

7 Another problem with this argument is that it ignores the legal presumption that agency rules are valid.
Washington Pub. Ports Ass'nv. State, Dep't of Revenue, 148 Wn. 2d 637, 646, 62 P.3d 462, 466 (2003). WAC 223-
08-087 is a validly adopted PCHB procedural rule. While the PCHB can change the rule through rule-making

— tprocedures, it should notinvalidate the-rule during an-adjudicatory-proceeding— RCW 43.21B.090, RCW

4321B.110(3).
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1 The FPAB, the predecessor to this Board, applied the test set forth in Tyler Pipe Indus. v.
2 | Dept. of Revenue, 96 Wn.2d 785, 638 P.2d 1213 (1982) to evaluate requests for temporary
3 |suspension motions under WAC 223-08-087. Recently, this Board followed the pfactice of the
4 |FPAB and reviewed a request for a temporary suspension under the standards of Tyler Pipe.
5 | Quinault, PCHB No. 12-118c (Order on Motion for Temporary Suspension, Nov. 21, 2012).
6 | The Appellants argue that even if the Board applies WAC 223-08-087, it should not apply the
7 | Tyler Pipe standard because it “conflicts with PCHB authority governing issuance of stays.”
8 | This appears to be the same argument that the Appellants offered for the application of RCW
9 |43.21B.320, which the Board has rejected based on its analysis of the Legislature’s intent. See,
10 |Supra. Therefore, the Board concludes that it should follow its precedent and apply thé Tyler
11 | Pipe standard to this motion. |
12 The state Supreme Court has summarized the required showing for a temporary or
13 |permanent injunction:
14 It is an established rule in this jurisdiction that one who seeks relief by
temporary or permanent injunction must show (1) that he has a clear legal or
15 equitable right, (2) that he has a well-grounded fear of immediate invasion of
that right, and (3) that the acts. complained of are either resulting in or will result
16 in actual or substantial injury to him.
17 | Tyler Pipe Indus., 96 Wn.2d at 792 (citing Port of Seattle v. International Longshoremen’s &
18 | Warehousemen’s Union, 52 Wn.2d 317, 324 P.2d 1099 (1958)). The Suprefne Court went on to
19 | observe that the criteria must be analyzed with recognition of the type of interests at stake
20 |stating: “[TThe listed criteria must be examined in light of equity including balancing the relative
21
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interests of the parties and, if appropriate, the interests of the public.” Id,, at 792. Furthermore, if

1

2 |aparty seeking a preliminary injunction fails to establish any one of these requirements, the

3 |requested relief must be denied. Kucera v. State, Dep't of Transp., 140 Wn.2d 200, 210, 995

4 | P.2d 63, 69 (2000), citing Washington Fed'n of State Employees v. State, 99 Wn.2d 878, 887,

5 |665P.2d 1337 (1983).

6 In Kucera, the Supreme Court observed that:

7 An injunction is distinctly an equifable remedy and is “frequently termed ‘the

strong arm of equity,” or a ‘transcendent or extraordinary remedy,’ and is a
8 remedy which should not be lightly indulged in, but should be used sparingly
and only in a clear and plain case.” 42 Am.Jur.2d Injunctions § 2, at 728 (1969)

9 (footnotes omitted).
10 | Kucera, at 209.
11 B. Clear legal or equitable right
12 The first inquiry under the Tyler Pipe test is whether the nioving party has a clear legal or
13 equitable right. Washington courts have interpreted this requirement to mean that a party must
14 | be able to show a likelihood of prevailing on the merits of the appeal. Washington Federation of
15 |State Employees, 99 Wn.2d at 888. The showing must be clear and an injunction “will not issue
16 |in a doubtful case.” Id.
17 Appellants contend that they are likely to prevail on the merits of this appeal because the
18 |approved FPA is not consistent with the Forest Practices Act.(Act) and Rules. They argue that
19 | that the proposed harvest methods and the proposed road work will violate WAC 222-30-070(5)
20 |(because ground based logging is likely to deliver sediment to streams), WAC 222-30-020(2)
21
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(because ground based logging will not achieve the ecological goals of WAC 222-30-010), and
WAC 222-16-010 (because green trees will be taken in violation of the definition of “salvage™).®

DNR-P provides detailed declarations in response to each of these allegations, including
a declaration from the DNR-R Forest Practices Forester. Both DNR-P and AFRC provide
-additional information regarding the environmental protections contained in the Harvesting Sales
Agreement (Contract) and Road Plan.

It is not clear from DNR’s collective briefing what role the Contract and Road Plan play
in the approved FPA. There is no condition in the approved FPA reciuiring compliance with
these specific documents.” It is not clear that these documents are considered part of DNR-P’s
proposal, which was submitted to DNR-R for approval, yet both DNR-P and AFRC cite to them
as if appropriate for consideration in deciding whether the approved FPA violates the Forest
Practices rules. The conditions and restrictions in the Harvest Contract and Road Plan are the
type of provisions that could be implemented to comply with Condition 4 of the Notice of
Decision which requires that measures be taken to minimize the potential that harvesting
operations could deliver sediments to a public resource. The Contract and Road Plan contain
additional restrictions which further address Appellants rule-based contentions i.e., Comisky I,

Ex. 9 and 11 (Harvest Contract, Clause H-010.1 (cutting and yard timing restrictions); Clause H-

% Appellants argued in their motion that machine-gathering of downed slash and placing it in piles on the site would

result in violations of WAC 222-34-040(1)(a), because use of heavy equipment for this purpose would unnecessarily

harm soils. The Appellants dropped this contention when DNR-P clarified in its response that it would not be going

back out on the site with equipment for the sole purpose of piling slash. See Appellants’ reply to DNR-P and DNR-

R, p. 13, n. 3; DNR-P Response at 14, .
iHowM&d@%mwn&bres@ra@cmc@@map%&eﬁm%eﬂwed%emﬁew
“Carlton Fire Salvage FIT” and/or “Agreement #: 30-092089”. Knowlton Decl., Ex. A.
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1 {015.1 (skid trail requirements); Clause H-017 (suspension of operations for excessive soil
2 |rutting); Clause H-120.1 (limitations on harvest equipment), Schedule A (leave tree requirements
3 |in excess of forest practices rules); Bauer Decl., Ex. A, §1-25 (timing restriction on construction
4 |and transportation of heavy equipment). |
5 - Because of the lack of clarity as to how the specific provisions in the Contract and Road
6 |Plan are a part of the FPA, the Board has not relied on those specific provisions in reaching its
7 |decision on the Appellants likelihood to prevail on the merits. Without clear provisions as to
8 [how the additional protections provided in the Harvest Contract aﬁd Road Plan will be applied,
9 |this is a more difficult case to review. However, the Board acknowledges that the Contract and
10 |Road Plan demonstrate the types of actions DNR-P may need to take to comply with the general
11 [requirements of the FPA. The Board strongly encourages DNR-R to clarify how these
12 |provisions, or equally protective replacements, are considered a part of the approved FPA.
13 The Board concludes, based on the following analysis, that the appellants have failed to
14 |establish a likelihood that they will prevail at trial on their contention that the approved FPA
15 |violates the forest practices rules.
16 1. Alleged Violation of WAC 222-30-070(5)(a)
17 Appellants assert that the approved FPA violates WAC 222-30-070(5). This rule
18 [provides:
19 *(5) Moisture conditions.
(a) Ground-based logging systems shall not be used on exposed erodible soils or
20 saturated soils if sediment delivery is likely to disturb a wetland, stream, lake or
pond.
21
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Appellants assert that the FPA violates WAC 222-30-070(5)(a) because it allows ground
based logging systems to be used on soils which were damaged by the Carlton Fire and are
therefore erodible. Although there is no dispute that soils in the area covered by the FPA are
more erodible than they were before the fire, there is some dispute concerning just how
susceptible the soils are to erosion. Compare Frissell Decl. at pp. 6-8 with Townsend Decl. at
pp. 4-5. Appellants assert that the soils are highly erodible. Respondents argue that the
impacted soils are less erodible. Exactly how erodible the soils are is not the primary issue,
however, as the cited rule does not prohibit ground-based logging on erodible soils unless
“sediment delivery is likely to disturb a wetland, stream, lake or pond.”'°

Appellants ‘provide declarations of two experts, Dr. Chris Frissell gnd Stephen Ralph in
support of their argument that there are numerous strearﬁs in the area covered by the authorized
salvage logging and that the methods authorized will deliver sediment to area streams and will
degrade water quality and aquatic ecosystems. Frissell Decl. at pp. 5-14; Ralph Decl. at pp. 3-
11. However, the Board is persuaded by DNR’s more site specific knowledge of the area,
including field checking some of the marginal streams, that most of these “streams” are not

physically connected by an above ground channel to typed water. See Townsend Decl. q9.

1 Appellants point out that the FPA allows logging by bulldozers and rubber-tired skidders. See Knowlton Decl.,

Ex. A at 5. The type of heavy equipment allowed in the FPA is alleged to cause disruption and compaction of the

fire damaged soils. Frissell Decl. at 5. Respondents assert that the Contract restricts ground-based equipment to D6

or smaller which is a tracked dozer. Comisky I Decl. at 14; Townsend Decl., Ex. A at 26. Tracked equipment

Lresultsin less-soil compaction—Comisky 1 Decl.-at-14. Because the FPA-itself does-not-contain-this-restriction; the ——————
Board does not rely on it in concluding that the approved FPA complies with WAC 222-30-070(5). See supra.
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Furthermore, the FPA provides the required rule-based ELZ for the “streams” as if the streams
were physically connected.

The Appellants have not shown ;1 likelihood that they will demonstrate that the proposed
ground-based logging will cause sediment delivery to water. The approved FPA acknowledges
that it is subject to the Forest Practices Act, the Forest Pfactices Rules and all other local, state
and federal regulations. Knowlton Decl., Ex. A at 7. The approved FPA contains protections for
water and conditions that meet and/or exceed those required under the forest practices rules.
Some examples of these protections include RMZS and WMZs that meet or exceed the forest
practices rules, including ELZs for 75 “streams” that do not meet the regulatory definition of
typed waters; no harvest buffers instead of managed RMZs and WMZs; special conditions on the
application requiring DNR-P to monitor water courses and wetlands on a regular basié and
immediately notify DNR-R if changes occur; and conditions requiring DNR-P to take extra
protective measures on operatidns on slopes and near draws that méy have the potential to
deliver sediment if they become wet including water barring skid trails, slash placement, ! grass
seeding, and falling and leaving small trees. Knowlton Decl., Ex. A.

The Board concludes‘that, in light of these measures, Appellants have failed to show a
likelihood that they will demonstrate that that sediment from ground based logging will cause

delivery of sediment to disturb water in violation of WAC 222-3 0-070(5)(a).

iualacememgﬂgggmgslashonskidimﬂsJ&xecemmendeda&am&heMe%edue&sedh&en%pmdueﬁen.—Haneﬂ—
Decl,, p. 7, citing Wagenbrenner, et al. (2015).
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1 2. Alleged Violation of WAC 222-30-020(2)

2 Appellants’ second rule-based argument is that the FPA violates WAC 222-30-020(2)

3 |because it allows the use of ground-based logging that the Appellants contend is not appropriate

4‘ for the terrain, soils, and timber type. WAC 222-30-020 states:

5 (2) Logging system. The logging system, including forest biomass removal

operations, should be appropriate for the terrain, soils, and timber type so that
6 yarding or skidding can be economically accomplished and achieve the
ecological goals of WAC 222-30-010 (2), (3) and (4) in compliance with these

7 rules.

8 There is considerable overlap between Appellants argument regarding this alleged rule

9 |violation, and the alleged violation of WAC 222-30-070(5)(a). The primary inadequacy
10 |identified as causing a violation of WAC 222-30-020 is the allegation that the riparian buffers
11 |required in the FPA are inadequate to allow restoration and maintenance of riparian functions
12 |and thus will not meet the goal of the riparian rules. Appellants’ Motion at 19-20; Frissell Decl.
13 jat9-11.
14 - DNR-P responds that the allegations concerning WAC 222-30-020 are misplaced and do
15 |not add new allegations beyond those raised concerning WAC 222-30-070(5)(a). According to

16 |DNR-P, the salvage logging performed under the FPA will meet the goals for the riparian rules
17 |because the mitigation measures will protect the aquatic recour-ses and related habitat as is
18 [required under the Forest Practices Rules.
19 The Board concludes that the appellants have not demonstrated that they are likely to
20 |prevail on their argument that this approved FPA violates WAC 222-30-020, mainly for the
21
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|reasons set out in the preceding section regarding compliance with WAC 222-30-070(5)(a). The

Board notes that ground based loggihg on convergent slopes was bounded out of the approved
FPA, and that slopes over 60 percent were excluded from the harvest areas.'” Knowlton Decl.,
Ex. A. These precautions were taken in light of the damaged soil resulting from the Carieton
Fire. Under normal forest practices rules, ground based logging on slopes le§s than 70 percent is
generally allowed. George Decl., § 10. See WAC 222-16-050(1)(d). Furthermore, the majority
of the logging in the salvage sale is on slopes of 30 percent. George Decl., § 10. Another factor
regarding compliance with WAC 222-30-020(2) is that the rule allows for consideration of
economics as well as the achievement of ecological goals. DNR-P states that the only alternative
to ground-based logging would be helicopter logging, which is very expensive and cost
prohibitive for this proposed salvage. Given that the Board is not persuaded that the proposed
ground-based logging, as conditioned, will deliver sediment to type water, and given that there is
no other economically feasible method for logging this salvage sale, the Board concludes that the
Appellants have not demonstrated that they are likely to prevail on their argument that WAC
222-30-020(2) will be violated by operations under the approved FPA.

3. Alleged Violation of WAC 222-16-010

Appellants third rule based argument is that the approved FPA violates WAC 222-16-
010. WAC 222-16-010 defines salvage logging as the removal of “snags, down logs, windthrow,

or dead and dying material.” The approved FPA is identified as a salvage operation designed to

!> One of the mitigation conditions contained-in-the SEPA addendum is that slopes-over 60-percent are-excluded
from the sale. Golding Decl,, Ex. G.
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1 |“salvage dead and dying trees from portions of the Carlton Complex.” Knowlton Decl., Ex. A.

2 |p. 7. Appellants do not dispute that DNR-P intends to only harvest “dead and dying” trees.

3 | Their argument, however, is that the standard DNR-P is using to determine whether a tree is

4 | dying will result in the harvest of trees that would not have died if not harvested.

5 There is no definition of “dying trees” in the Forest Practices rules. The FPA does not

6 |define dying trees but rather refers to ponderosa pines with 30% green crown or more and

7 | Douglas-fir with 50% green crown or more as being considered healthy live trees. Knowlton

8 |Decl, Ex. A, lp. 7 (The FPA uses this standard for determining healthy live trees for GRTs). The

9 | common practice in conducting salvage logging is to use a standard to predict which trees are
10 |dying. Ripley Decl., § 15. DNR-P unit forester explains that:
11 DNR is taking only timber thatiis dead or dying. In making this determination,

among other factors, DNR will be leaving all ponderosa pine trees that have 30
12 percent live crown remaining (or are 70 percent burned) and all Douglas-fir with
50 percent live crown remaining (or are 50 percent burned).

. Townsend Decl., ] 13." The DNR-R forest practices forester confirms that in past regulatory
14 activities on salvage operations, he has had to enforce the terms of a salvage permit, and that to
P do so he takes into account “such factors as crown scorch, the size and species of the trees, and
1 nearby soils.” Knowlton Decl., § 11(b).
v Appellants contend, however, that the standard DNR-P is using will result in the harvest
° of trees that would otherwise survive. Appellants cite to a 2009 study on tree survival rates from
v a California wild fire in support of their assertion that the authorization in the FPA to log
20
21 | This standard is the standard that is set forth in the Contract. See Comisky I, Ex. 11, p. 37.
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ponderosa pine with less than 30 percent green crown and douglas fir with less than 50 percent
green crown will result in the logging of trees that are not dead or dying. Appellants’ Motion at
21-22. DNR-P responds‘that relying on a single, limited study can result in an overestimation of
survival as there are numerous factors that can impact the survival of trees impacted by wild fire.
Ripley Decl. at 2-8. According to DNR-P’s expert, the salvage standard applied in the FPA is
reasonable in light of the existing factors in the Carlton Complex fire area. Id at 7.

The Board is persuaded by the DNR-P’s expert response régarding the study.
Furthermore, the Board concludes that, on this technical question pertaining to enforcement of
the “dead and dying” standard in the forest practices rules, it is appropriate to give deference ‘to
DNR-R as the agency with specialized knowledge and expertise in the area of forest practices,
and the agency charged by the Legislature with enforcement of the Act and Forest Practices
rules. See Quinault Indian Nation v. Deparz‘ment of Natural Resource, PCHB No. 12-118c, p. 29
(2014). Therefore, the Board concludes that Appellants have not demonstrated that they are
likely to prevail on the merits of their argument that the approved FPA Violates'WAC 222-16-
010.

All three Tyler Pipe criteria must be met to support the issuance of a temporary
suspension. The evidence presented in support of the motion for temporary suspension does not
demonstrate that the Appellants have a likelihood of establishing at trial that DNR’s approval of
the FPA was inconsistent with the Act and Forest Practices Rules. Accordingly, the Board must

deny the motion for temporary suspension.

21
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C. Fear of invasion and substantial injury

The Board also finds that the Appellants have not met the other two 7yler Pipe criteria,
because they have failed to demonstrate a well-grounded fear of invasion and substantial injury.

Appellants argue that they have a well-grounded fear of invasion and substantial injury
because the salvage logging allowed under the FPA will cause environmental harm by causing
delivery of sediment to streams, harming aquatic resources, and putting Ms. Yockey’s property
atrisk. Appellants’ Motion at 22-24; Frissell Decl. at 5-16; Ralph Decl. at 4-11; Wooten Decl. at
4-6-; Yockey Decl. at 1-3; Coleman Decl. at 2-3. |

DNR-P responds that the mitigation requirements and improvements to the damaged
roads will ensure that there is no sediment delivery to streams or impacts to aquatic resources
and will reduce threats to Ms. Yockey’s property from water runoff. Townsend Decl. at 3-11;
Bauer Decl. at 3-15. Moreover, DNR-P, Okanogan County and AFRC assert that not harvesting
until the matter is decided through a hearing would result in environmental and economic harm
by causing the termination of the Contract. Torgerson Decl. at 5, Campbell Decl, Cominsky I, p.
3.

According to DNR-P and AFRC, a temporary suspension could create potential harm to
the environment due to delays in certain improvements to the roads in the Carlton Fire area.
Bauer Decl. af 6-15; Comisky I Decl. at 6-8. This is consistent with Ms. Yockey’s own
observations of the need for road maintenance in Unit 7. Yockey Decl., ] 6, 7. The County too

shares these concerns, stating that the roads in question are “hazardous to the public yet invite

21

public use for access purpose.” Thomson Decl., Campbell Decl. In addition, AFRC asserts that
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1 |cancellation of the salvage contract will cause economic harm to Hampton Resources and
2 |Vaagen Bros. Lumber, Inc. Intervenors AFRC’s Response at 21. Okanogan County expresses
3 |concern regarding the long term health of DNR-managed timber lands in its county, which the
4 | County relies on for providing jobs and generating revenue to help support public schools.
5 |Campbell Decl.
6 In balancing the interests of all parties and the public, as directed by the Supreme Court
7 | when applying the Tyler Pipe criteria, the Board concludes that while Appellants have
8 |established some potential for damage to their interests if this harvest goes forward, the
9 |Respondents have established some potential for damage if the harvest does not go forward.
10 |Moreover, Respondents have identified numerous mitigation measures designed to address the
11 |potential harms identified by Appellants. Accordingly, Appellants have not established that
12 |allowing the approved FPA, as conditioned, and subject to the requirements of the Forest
13 | Practices Rules, to proceed will cause them substantial injury."
14
15
16
17 ' Although the Board applied WAC 223-08-087 to the Appellants’ request for temporary suspension, it also
concludes that it would have reached the same result under the standards set forth in RCW 43.21B.320. In order to
obtain a stay under this statute, the appealing party must make a prima facie case for issuance of the stay by showing
18 | either: (1) a likelihood of success on the merits of the appeal, or (2) irreparable harm. RCW 43.21B.320(3), WAC
371-08-415(4). If the Appellant is able to make a prima facie case, the Board is required to grant the stay unless the
19 |respondent shows either: (1) a substantial probability of success on the merits, or (2) likelihood of success on the
merits and an overriding public interest which justifies denial of the stay. RCW 43.21B.320(3), WAC 371-08-
415(4). The Board has already concluded that the Appellants have not shown a likelihood of success on the merits
20 of their rule based arguments. Further, they have not shown irreparable harm, glven the protections imposed on the
anproved-FPA-and under theforestpracticesrules
l.ltJAv YoUu T Iy Al g uUnagor e our k} IOV TUIVOT
21
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1 D. Securiﬂ
2 WAC 223-08-087(6) requires posting of security in most situations where a temporary
3 |suspension is granted. Because the Board has denied the request for temporary suspension, it
4 | does not need to address the question of security.
5 III. ORDER
6 The request for a temporary suspension of FPA 3019720 is denied. A pre-hearing
7 | conference is scheduled in this matter for April 23, 2015, at 11:00 a.m. to di'scﬁss the schedule
8 |for the hearing on the merits.
9 Dated this J‘:l_ day of April, 2015.
10 POLLUTION CONTROL HEARINGS BOARD
. Y SNIpY Y/ —
12 KAY M. BROWN, Presiding
13
unavailable for signature
14 JOAN M. MARCHIORO, Chair
7 o
e /%«2 c;/;/ /;ii’\f'/yﬁ
16 TOM MORRILL, Member’
17 |
18
19
20
21
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