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I. NATURE OF THE CASE AND DECISION 

 Washington holds 1.4 million acres of forest land in trust for 

named public beneficiaries.  The largest portion of that land was granted 

to the State by the federal government in the Enabling Act under which 

Washington, North and South Dakota, and Montana were admitted to the 

union as states, to be held for the benefit of its common schools, public 

universities, the state capitol building, and other public institutions.  25 

Stat. 676 (1889), §§ 1, 10, 11, 12, 14, 16, 17.  The second major category 

of trust lands is the Forest Board Transfer Lands, now known as “state 

forestlands.”  Title to these lands was acquired by counties through tax 

foreclosures in the 1920s and 1930s, typically after the forestland had been 

logged and then abandoned by owners who had no intention of re-growing 

the forest.  The failure to regenerate the lands to create a future flow of 

wood to Washington’s forest products industry, then the largest industry in 

the state, was viewed as an existential threat to the future health of the 

state’s economy.  In order to create a permanent source of income to 

western Washington counties and their junior taxing districts, and ensure a 

future flow of wood to Washington’s mills, in 1935 the Washington 

legislature required counties to transfer the cutover lands to the State 

Forest Board, the Department of Natural Resources’ (“DNR”) 

predecessor, to be held and managed in trust for the benefit of the counties 
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and their junior taxing districts.  RCW 79.22.040 (“Such lands shall be 

held in trust and administered and protected by the department as other 

state forest lands.”). 

 Appellants (collectively “CNW”) are three environmental activist 

organizations which are frequent litigants over environmental issues,1 as 

well as eight individuals who complain about the impacts of state 

management of those forest trust lands on their interests.  They bring three 

claims.  The first seeks a declaratory judgment that DNR is not required to 

manage those 1.4 million acres in trust for the named beneficiaries, but 

rather must manage them with consideration of the desires of each of the 

individual plaintiffs.  The second seeks a constitutional writ of certiorari to 

review DNR’s recommendation and the Board of Natural Resources’ 

(“Board”) adoption of a sustainable harvest level for the 2014-23 decade, 

 

1 For Conservation Northwest, see, e.g., Conservation Northwest v. Okanogan County, 
194 Wn.App. 1034 (2016), rev. den. 187 Wn.2d 1003 (2017); Public Utility Dist. No. 1 of 
Okanogan C’nty v. Wash. Dept. of Nat’l. Resources, 182 Wn.2d 519, 342 P.3d 308 
(2015); Chuckanut Conservancy v. Wash. Dept. of Nat. Resources, 156 Wn. App. 274, 
232 P.3d 1154 (2010).  For Washington Environmental Council, see, e.g., Alderwood 
Associates v. Washington Environmental Council, 96 Wn.2d 230, 635 P.2d 108 (1981); 
Snohomish County v. Pollution Control Hearings Board, 192 Wn. App. 316, 368 P.3d 
194 (2016); Snohomish County v. Dept. of Nat’l Resources, 123 Wn.2d 1003, 868 P.2d 
871 (1994); Nisqually Delta Assn. v. City of Dupont, 95 Wn.2d 563, 627 P.2d 956 (1981); 
Preserve Our Islands v. Shoreline Hearings Board, 133 Wn. App. 503, 137 P.3d 31 
(2006), appeal den., 162 Wn.2d 1008 (2008); Marine Environmental Consortium v. 
Department of Ecology, 112 Wn. App. 1019 (2002).  For Olympic Forest Coalition see, 
e.g., PT Air Watchers v. State Dep’t of Ecology, 179 Wn.2d 919, 319 P.3d 23 (2014); 
Olympic Forest Coalition v. Coast Seafoods, 884 F.3d 901 (9th Cir. 2018); Olympic 
Forest Coalition v. U. S. Forest Service, 556 F. Supp.2d 1198 (W.D. Wash. 2008). 
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contending that the selection of a sustainable harvest level was arbitrary 

and capricious or illegal because it was premised on the land being 

managed in trust for the named beneficiaries rather than for each of the 

plaintiffs.  The third claim asserted that DNR’s recommendation and the 

Board’s adoption of a long-term conservation strategy for the marbled 

murrelet was arbitrary and capricious or illegal because it was premised on 

the land being managed in trust for the named beneficiaries rather than for 

each of the plaintiffs.   

 The defendants are the Commissioner of Public Lands (“Franz”), 

DNR, and the Board.  Franz leads DNR and chairs the Board.  DNR is 

charged by statute with management of the trust land, and the Board is 

charged by statute with adopting policies for the management of the trust 

land.  The legal framework under which DNR and the Board manage the 

land is established by judicial decisions extending back to State ex rel. 

Hellar v. Young, 21 Wash. 391, 58 P. 220 (1899) (finding that the 

common schools fund, which was granted the largest share of trust lands, 

constitutes a trust fund) and Johanson v. State of Washington, 190 U.S. 

179, 183 (1903) (“nothing is clearer than that the policy of the government 

has been a generous one in respect to grant s for school purposes”).  It 

moves forward through County of Skamania v. State, 102 Wn.2d 127, 132, 

685 P.2d 576 (1984), and Chuckanut Conservancy v. DNR, 156 Wn. App. 
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274, 289, 232 P.3d 1154 (2010) (“DNR’s duties as to trust lands are 

unambiguous and unavoidable. … Under the statutory regime described 

above, state forest lands, including Blanchard Forest, must be logged on a 

sustainable basis unless there is compensation to the trust beneficiaries for 

lost revenue.”).  Their management is also informed by a comprehensive 

opinion of the attorney general in 1996, AGO 1996, No. 11, when the 

issue was whether as a trustee, DNR had the power to enter into a Habitat 

Conservation Plan to comply with its obligations under the Endangered 

Species Act (“ESA”), 16 U.S.C. §§ 1531-1544.  Collectively, those 

authorities establish that in managing the lands, DNR must comply with 

laws of general application to all forest landowners, as well as the ESA 

and other federal law, and laws governing agency actions generally, such 

as the State Environmental Policy Act (“SEPA”), RCW Ch. 43.21C.  DNR 

must also comply with the statutes adopted by the Legislature to govern its 

management of the lands, such as the statutes governing both multiple use 

and sustained yield, RCW 79.10.100 through .340.  Subject to DNR’s and 

the Board’s compliance with this broad range of laws designed to protect 

the environment and govern their management, DNR must manage the 

land as a trustee for the trust beneficiaries, with the same duties and 

obligations as would a private trustee.  Skamania, 102 Wn.2d at 132. 
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 Intervenors are five rural western Washington counties, four public 

school districts, two rural fire districts, and a port district, each of which 

are beneficiaries of the trusts and depend on trust revenue to provide 

essential public services to their constituents, as well as American Forest 

Resource Council (“AFRC”) and the City of Forks, which depend upon a 

sustainable flow of wood from the trust lands and are highly dependent 

upon the State complying with its obligations to manage the lands as a 

trustee for income beneficiaries.  In conflict with CNW’s allegation that 

DNR and the Board have managed the trust lands with the sole aim of 

maximizing revenues, Intervenors believe that the recent adoption of the 

sustainable harvest level for the 2014-2023 decade and the long-term 

conservation strategy for the marbled murrelet were adopted in breach of 

DNR’s trust obligations because they failed to live up to the standard of 

care expected of a trustee, and were arbitrary and capricious and illegal in 

giving away trust land with no obligation to do so, to foster other political 

objectives or simply through lack of due care.  Intervenors filed an action 

for breach of trust in Skagit County, Concrete School District, et al. v. 

State, et al., Skagit County Superior Court Case No. 20-2-00010-29 (the 

“Concrete case”), where it is consolidated with another case brought by 

trust beneficiaries raising similar claims, Skagit County, et al. v. State, et 

al., Skagit County Superior Case No. 19-2-01469-29 (the “Skagit case”).  
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These cases include claims alleging DNR’s breach of its fiduciary duty to 

the beneficiaries. 

 The Thurston County Superior Court dismissed all of CNW’s 

claims on motions by the Defendants based on Skamania.   

II. ISSUE PRESENTED FOR REVIEW 

Does a straightforward application of settled law by the trial court 

merit direct review to consider a theory in conflict with every court that 

has considered the issue? 

III. RESPONSE TO STATEMENT OF GROUNDS FOR DIRECT 
REVIEW 

A. There Is No Controversy About the Existence of a Trust 
Duty to Named Beneficiaries Where Lands Were Granted to 
the State for Specific Purposes. 

The Superior Court’s dismissal of CNW’s case was a routine 

application of over a hundred years of settled precedent, dating to the 

earliest decisions of this Court.  There is no conflict among courts, nor is 

there any need for prompt adjudication of CNW’s insubstantial arguments.  

Their case attempts to take one half of a sentence in Article XVI, § 1 and 

redefine it in isolation.  There is no support in the history or text of Article 

XVI for CNW’s reading, nor is there any in the decisions of this Court.  

Direct review is unwarranted. 

The Settlor of the trusts in question here was the federal 

government.  See, United States v. 111.2 Acres of Land, 293 F. Supp. 
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1042, 1049 (E.D. Wash. 1968), aff’d 435 F.2d 561 (9th Cir. 1970) (as to 

federal trust lands, the United States is the grantor and the state is the 

trustee).  It is a basic principle of trust law that the settlor’s intent is what 

controls the terms of a trust.  Restatement (Third) of Trusts § 27 (2003); 

Niemann v. Vaughn Cmty. Church, 154 Wn.2d 365, 375, 113 P.3d 463 

(2005).  Here the Enabling Act was explicit that the lands were given “for 

the support of the common schools,” Enabling Act Sec. 10; “for the 

purpose of erecting public buildings at the capital,” id. Sec. 12; “for the 

purposes of a university,” id. Sec. 14; “for a penitentiary,” id. Sec. 15; “for 

the use and support of agricultural colleges,” id. Sec. 16; and “for the 

establishment and maintenance of a scientific school,” id. Sec. 17.  It 

explicitly provided in Section 11: 

That all lands herein granted for educational purposes shall 
be disposed of only at public sale, and at a price not less 
than ten dollars per acre, the proceeds to constitute a 
permanent school fund, the interest of which only shall be 
expended in support of said schools.   

The Enabling Act authorized the people of the prospective states to draft 

and adopt constitutions, and if the constitutions were in conformance with 

the Enabling Act and met other criteria, then the states could be admitted 

to the Union.  Id. Sec. 8.  But it was the Enabling Act, not the 

constitutions, that set the term of admission and of the grants.   

CNW argues that the words in Article XVI, Section 1 of the 



 

 
8 

Washington constitution that “all the public lands granted to the state are 

held in trust for all the people . . .” means that the lands must be managed 

for the interests of “each and every” individual citizen.  In making this 

argument, they never even complete the sentence in which those words are 

found.  The sentence continues: 

All public lands granted to the state are held in trust for all 
the people and none of such lands, nor any estate or interest 
therein, shall ever be disposed of unless the full market 
value of the estate or interests disposed of, to be ascertained 
in such manner as may be provided by law, be paid or 
safely secured to the state; . . .  
 

(emphasis added). 

Free public education was one of the great American ideas of the 

nineteenth century.2  It promised that the population would be literate, able 

to make informed political decisions, and build solid communities.  See, 

State ex rel. City of Port Townsend v. Clausen, 40 Wash. 95, 104-105, 82 

P. 187 (1905) (describing the history of grants for public education as a 

tool to create an informed electorate).  The Morrill Act of 1862, 

establishing public land grant universities, was one of the great legislative 

achievements of the Lincoln Administration.  It resulted in a huge increase 

in the number of engineers in the United States – a major resource for a 

 

2 “The Whig Party and the Rise of Common Schools, 1837-1854” American Educational 
History Journal.  35 (1/2): 251-260. 
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developing country.3  When the framers of Washington’s constitution 

gathered in Olympia to draft the constitution, they understood that the land 

grants embedded in the Enabling Act were a precious endowment, 

essential to their ability to build the kind of society they hoped for.   

They also, as this Court recently recognized, met to draft the 

constitution “during a period of distrust toward laws that served special 

interest.”  Martinez-Cuevas v. Deruyter Brothers Dairy, Inc., Sup. Ct. No 

96267-6 (slip op. at 5).  A detailed history of the drafting of the 

Washington constitution is presented in James L. Fitts, “The Washington 

Constitutional Convention of 1889” (1951) (unpublished Master’s thesis, 

University of Washington, Seattle).4  As Fitts describes at 149-150, the 

framers hoped that land being granted by the United States, if used wisely, 

would provide more than sufficient funds to establish and perpetuate 

schools in the state.  One of the delegates pointed to other states where 

granted school lands had been sold at far less than the lands’ appraised 

value, resulting in “one of the most stupendous robberies in the annals of 

history,” while another state had leased its lands and become a good 

example of sound financing.  Id. at 155-56.   

 

3 Morrill Act’s Contribution to Engineering’s Foundation” The Bent of Tau Beta Pi. 
Spring 2009, available at https://www.tbp.org/pubs/Features/Sp09Williams.pdf  

4 Available at https://lib.law.uw.edu/waconst/sources/fitts.pdf#page=1   

https://www.tbp.org/pubs/Features/Sp09Williams.pdf
https://lib.law.uw.edu/waconst/sources/fitts.pdf#page=1
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CNW argues the word “all” in Article XVI, Sec. 1 means “each 

and every” because this Court held in McCleary v. State, 173 Wn.2d 477, 

520, 269 P.3d 227 (2012) that the term “all” in Article IX, Sec. 1, referred 

to each and every child.  CNW misstates McCleary, which adopted the 

interpretation only “insofar as that definition provides broad constitutional 

guidelines for implementing article IX, section 1.” 173 Wn.2d at 520–21, 

269 P.3d at 249.  CNW also ignores the constitutional context, which 

directs all revenues from the federal grant lands into common school 

funds, Art. IX, § 3, and which provides “nothing herein shall be so 

construed as to prevent the state from selling the timber or stone off of any 

of the state lands in such manner and on such terms as may be prescribed 

by law.”  Art. XVI, § 3.  CNW impermissibly interprets the Constitution 

and Enabling Act to negate their own stated purposes.   

Read as a whole, what Article XVI, Sec. 1 provides is that the 

endowment of the public schools was to benefit society as a whole, not 

just well-connected individuals or special interests who might try to make 

a killing at the public’s expense by buying the land below fair market 

value.  “All the people” is the whole of society, which benefits from a 

well-endowed system of public schools and universities.  Article XVI, 

Sec. 1 is fully consistent with the undivided loyalty to the trust 

beneficiaries that this Court imposed on the State as trustee in Skamania, 
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102 Wn.2d at 134.  It is inconsistent with CNW’s theory that the State 

must manage the lands to respond to each individual or interest group that 

may want more emphasis on recreation in their neighborhood, or want to 

stop logging above their home even though state geologists conclude there 

is no risk, or may want land next door to be kept in trees rather than sold 

for urban development, or the range of au courant but nonetheless 

parochial special interests expressed in CNW’s complaint.    

B. Every Court that Has Considered the Language in 
Washington’s Enabling Act Has Held that the Enabling Act 
Granted the Lands in Real, Enforceable Trusts. 

CNW argues that after this Court’s decision in Skamania, the 

United States Supreme Court has held that whether a trust was created by 

an enabling act depends on the terms of the enabling act in question.  

CNW’s Statement at 13-14, citing Papasan v. Allain, 478 U.S. 265, 270, 

289-90, n. 18 (1986), which noted that the terms of school grants in 

enabling acts varied over time.  Papasan related to the grant upon the 

admission of Mississippi in 1817, and the Supreme Court remanded to 

determine whether the lands were given to Mississippi in trust or in fee 

simple absolute.   

Two subsequent federal cases and three state cases have 

considered the same operative language found in Washington’s Enabling 

Act, and in each case held that the language of Washington’s Enabling Act 
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created a trust.  Branson School District v. Romer, 161 F.3d 619 (10th Cir. 

1998), considered the Colorado Enabling Act.  Branson first held, 

consistent with Washington state law, that: 

Congress need not use any particular form of words in 
expressing its intent to create a trust, and the absence of the 
words “trust” and “trustee” in the conveyance is not 
determinative of the question of whether Congress intended 
to create a trust.  
 

161 F.3d at 634; cf. Restatement (Third) of Trusts § 13 cmt. b (“a trust 

may be created without the settlor’s use of words such as ‘trust’ or 

‘trustee’”).  Branson found, however, that the language of the Colorado 

Enabling Act that is identical to the language of Section 11 of 

Washington’s Enabling Act was “determinative evidence of Congress’s 

intent to create a trust.”  In District 22 UMW v. Utah, 229 F.3d 982, 990 

(10th Cir. 2000), the Tenth Circuit held that the Utah’s Enabling Act did 

not create a trust in a grant for a miner’s hospital because it did not have 

the language that was found determinative in Branson and is found in 

Section 11 of Washington’s Enabling Act.   

Finally, the three states admitted with Washington under the same 

Enabling Act language agree that it establishes trust duties.  The Montana 

Supreme Court concluded that the grants to Montana were grants in trust.  

Montanans for Responsible Use of School Trusts v. State ex rel. Bd. of 

Land Comm’rs, 296 Mont. 402, 989 P.2d 800 (1999).  Similarly, the North 
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Dakota Supreme Court construed the Enabling Act to create a trust, 

cautioning that “[t]he constitutional provisions governing school trust land 

must be read in light of the Enabling Act, which granted the lands and 

provided conditions for their use.”  State ex rel. Bd. of Univ. & Sch. Lands 

v. City of Sherwood, 489 N.W.2d 584, 587 (N.D. 1992).  South Dakota 

likewise holds that “[u]pon statehood, the Federal Government gave South 

Dakota certain real property to be held in trust for school purposes.”  

Harding Cty. v. S. Dakota State Land Users Ass'n, 486 N.W.2d 263 (S.D. 

1992).     

So, it may be that not every court considering every enabling act 

has found the enabling act to create at trust.  But every court considering 

the language of Washington’s Enabling Act has found that its language 

created a trust, including this Court. 

C. There Is No Conflict in Washington Decisions.  

Finally, CNW argues that Skamania was limited to its facts and 

applied only to product sales from state lands rather than management of 

those lands, and that later cases conflict with Skamania.  That is wrong. 

 Skamania did arise from a decision of the Legislature that a 

collapse of timber prices had left mills with severely over-priced 

purchases of DNR timber, and that without relief from those contracts, 

mills would go out of business, devastating rural communities as well as 
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reducing the future marketability of DNR’s timber.  But the principles of 

Skamania were applied to DNR’s management decisions in Chuckanut 

Conservancy, supra, 156 Wn. App. 274 at 289.   

Although CNW likely finds the Legislature’s concerns leading to 

the Skamania decision to be a less compelling basis to compromise the 

interests of the trust beneficiaries than their interests asserted here, that 

reflects the difference in their current perspective, not a difference in 

whether a conflict of interest exists just as much in their claims as existed 

in Skamania. 

 CNW claims this Court’s decision in PUD No. 1 of Okanogan Cty 

v. State, 182 Wn.2d 519, 342 P.3d 308 (2015) is in conflict with Skamania 

because this Court allowed the PUD to condemn an easement over DNR-

managed agricultural trust land.  PUD No. 1 is fully consistent with 

Skamania.  It held condemnation of an easement was constitutional 

because it “does not involve the sale of land in fee and requires payment 

of full market value.”  182 Wn.2d at 545.  PUD relied on Roberts v. City 

of Seattle, 63 Wash. 573, 116 P. 25 (1911), for the proposition that the 

Court “explicitly rejected the notion that the condemnation of school lands 

is unconstitutional.”  182 Wn.2d at 545.  Roberts, indeed, held that the 

State “could sell or withhold” property “as it deemed expedient, so long as 

it violated none of its trust obligations.”  63 Wash. at 575.  PUD No. 1 
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verified the trust obligations were satisfied because the condemnation 

required full compensation of the trusts.  In that manner, it closely 

parallels Lassen, 385 U.S. at 465, which approved certain sales of trust 

lands, holding the “trust will be protected, and its purposes entirely 

satisfied, if the State is required to provide full compensation.”  Lassen, in 

turn, was heavily relied on by Skamania.  102 Wn.2d at 132-33, 138-39. 

IV. CONCLUSION 

CNW seeks to disrupt over 120 years of settled law concerning the 

trust status of the lands managed by DNR.  They view the financing of 

public services, including schools, rural county governments, and their 

junior taxing districts through the harvest and sale of forest products as 

“outmoded.”  But the meaning of the constitution and the statutes and 

cases governing the management of those lands is not a matter of shifting 

fashion.  They have no basis to wrest a critical source of funding for rural 

governments and schools from the named beneficiaries.  This case meets 

none of the criteria of RAP 4.2 for direct review by the Supreme Court, 

and their request to bypass the normal course of review should be denied. 
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