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Save the Date: AFRC Annual Meeting Set for August 2-4 
For the last two decades, AFRC has hosted its annual meeting at 

beautiful Skamania Lodge in Washington state during the 

spring.  After pausing in 2020 due to the global pandemic, 

AFRC remains optimistic about returning to Skamania Lodge 

this summer!   

 

Mark your calendars for August 2–4.  We will be celebrating 

over 20 years of resiliency and successful advocacy under the 

theme: Stronger Together.  AFRC’s annual meeting will once 

again include dynamic speakers and presentations on timely 

forest management issues; opportunities to hear from industry leaders and influential elected officials; and 

ample time for networking and enjoying the incredible amenities and views at Skamania Lodge.  More 

information, an agenda, and registration details will be available on AFRC’s Annual Meeting page in the 

coming months. /Travis Joseph     

 

Washington DC Update 
On March 11, President Joe Biden signed the $1.9 trillion American Rescue Plan Act of 2021, which 

passed Congress on a straight party line vote in both chambers.  In the Senate, the bill was considered 

under the budget reconciliation process that requires a simple majority vote, which Vice President Kamala 

Harris provided with a tie-breaking vote.  There are numerous summaries available of the massive 

legislation, including one prepared by Holland & Knight.  

 

The legislation includes long-sought Democratic priorities, including $350 billion in aid for state and 

local governments, an additional $300 in weekly federal unemployment benefits through Labor Day, $27 

billion in emergency rental assistance, and an expanded child tax credit that will steer thousands of 

additional dollars to qualifying families in 2021.  The legislation also provides additional $1,400 direct 

payments for most Americans.    

 

Within the $350 billion provided for state and local governments, Senator Ron Wyden (D-OR) heralded 

the inclusion of $2 billion in funding for local and tribal governments impacted by reductions in revenue 

from federal policies.  These new federal payments are expected to temporarily replace county payments 

under the Secure Rural Schools (SRS) program, which was first established in 2000 and has been 

reauthorized seven times since.  The legislation gives the Biden Administration discretion on how the 

funds will be allocated, so it is likely that the formula could be different than those under SRS. 

 

http://www.amforest.org/
https://amforest.org/annual-meeting/
https://www.hklaw.com/en/insights/publications/2021/03/american-rescue-plan-act-of-2021-summary
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Infrastructure. Congress has now turned its attention to President Biden’s next major legislative priority, 

a large infrastructure spending package.  Democrats face important decisions and challenges as they chart 

a course for the legislation.  On one hand, the liberal wing of the caucus is pressing for the inclusion of 

policies like environmental justice and the Green New Deal in response to climate change.  Moderate 

Democrats like Senator Joe Manchin (D-WV) may have concerns with some of these policies and may 

also demand that any infrastructure package be paid for, whether it be through a gas tax increase or 

repealing some of the Trump tax cuts.  Democrats will also need to decide if they want to develop a 

package that can garner bipartisan support, which would likely require a focus on more traditional 

infrastructure projects like roads and bridges. 

 

Federal Forest Maintenance and Reforestation Backlog. The Forest Service faces a massive infrastructure 

and restoration backlog, which could be a potential area of investment in traditional areas like roads, 

bridges, and facilities, as well as recovery and reforestation activities needed to restore healthy, green 

forests that sequester carbon.  While the Great American Outdoors Act provides an additional $1.4 billion 

over five years for Forest Service roads and infrastructure (only $500 million can be directed to roads), 

the agency has a maintenance backlog of at least $5 billion.  About $4 billion of this is tied to the Forest 

Service’s 380,000-mile road system, much of which is important for maintaining access and active forest 

management.   

 

An infrastructure package offered last Congress by House Transportation & Infrastructure Committee 

Chairman Rep. Peter DeFazio (D-OR) would increase the funding available to the Forest Service under 

the Federal Lands Transportation program to the Forest Service from $20 million annually to $50 million 

annually.  Currently, that program provides modest funding for road maintenance activities on federal 

lands and the Forest Service receives a fraction of the funding compared to the Park Service, which faces 

its own road maintenance backlog.  AFRC is working closely with the Federal Forest Resource Coalition 

(FFRC) to support additional roads funding.  FFRC has prepared a good backgrounder on the current 

backlog and the road funds available to the agency.   

 

Meanwhile, Congress may also invest in restoration and reforestation activities on federal forests, 

including the over 5 million acres of Forest Service and BLM O&C lands that burned in 2020.  Bipartisan 

members of the House and Senate have introduced the REPLANT Act , which would increase the funding 

directed to the federal Reforestation Trust Fund from $30 million up to $123 million.  The Reforestation 

Trust Fund receives revenues from wood products import duties, all of which would be directed to the 

Trust Fund under the legislation.  Outside groups estimate the Forest Service has an estimated 7.3-

million-acre reforestation backlog – a small part of the acreage that has burned over the past decade.  

 

Colorado Democratic Senators Michael Bennett and John Hickenlooper recently called on Agriculture 

Secretary Tom Vilsack to support wildfire recovery efforts in Colorado, which experienced some of the 

worst wildfires in 2020.  Rep. Kurt Schrader (D-OR) is also sending a letter to Secretary Vilsack and 

Interior Secretary Deb Haaland seeking more information about the estimated cost of recovery and 

reforestation activities on federal lands following an unprecedented wildfire season that scorched wide 

swaths of Western Oregon.  These and other members are expected to push recovery and reforestation 

funding as Congress takes up the infrastructure bill.   

 

Haaland Confirmed, Deputy Secretary Nominee Pulled.  On March 15, the U.S. Senate voted 51-40 to 

confirm Deb Haaland as the Secretary of the Interior.  Only four Republicans voted to confirm Haaland, 

http://www.amforest.org/
https://amforest.org/wp-content/uploads/2020/01/Forest-Service-Roads-Funding-Paper-January-2020.pdf
https://www.agriculture.senate.gov/newsroom/dem/press/release/lawmakers-introduce-bipartisan-bicameral-legislation-to-plant-12-billion-trees-on-national-forests
https://www.bennet.senate.gov/public/index.cfm/2021/3/bennet-hickenlooper-call-on-agriculture-secretary-vilsack-to-assist-colorado-communities-recovering-from-devastating-wildfires?fbclid=IwAR2WKgFxA5P_gds8gctUJdl25Q5Wwl6Ggr1he9yv4DWd8rS_1Dy295HxixU
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who received opposition due to her past positions opposing oil and gas production, pipelines, and other 

natural resource industries. Haaland, a member of the Laguna Pueblo, becomes the first Native American 

Secretary of the Interior. 

 

The Biden Administration’s nominee for Deputy Secretary, Elizabeth Klein, was recently withdrawn from 

further consideration.  Klein, an Attorney, was a veteran of the Department of the Interior during the 

Clinton and Obama Administrations.  More recently, Klein challenged Trump environmental policies as 

the deputy director of a New York University law center.  While the Administration has not explained the 

reasons for the withdrawal, it has been reported that there were bipartisan concerns about Klein from 

Senators representing energy producing states.  It is also possible that the withdrawal was brokered to 

secure the one or more of the Republican votes needed for Secretary Haaland. /Heath Heikkila 

 

 

Owl Lawsuits on Both Coasts 
March brought significant litigation developments regarding the 2021 critical habitat rule for northern 

spotted owl.  At the beginning of the month, AFRC joined a number of county partners in challenging the 

attempt by the U.S. Fish & Wildlife Service to delay implementation of the 2021 Rule.  At the end of the 

month, multiple environmental organizations filed their own suit to challenge the 2021 Rule. 

 

The 2021 critical habitat designation removed millions of acres that are not habitat for the owl and have 

been set aside for timber production under the Northwest Forest Plan and federal law.  In 2018, the 

Supreme Court ruled unanimously in the “Weyerhaeuser” case that “critical” habitat must be habitat to be 

designated under the Endangered Species Act.  The 2021 rule greatly reduces these illegal non-habitat 

designations and properly takes economic impacts into account, as the ESA also requires. 

 

Following the Weyerhaeuser decision, the Service agreed to revisit the critical habitat determination.  This 

led to the 2021 Rule, enacted after seeking public comment on which lands should be excluded because 

the benefits of designating the critical habitat are much less than the benefits of excluding from critical 

habitat.  The Service specifically requested input on how much of the O&C lands and Forest Service 

matrix lands to exclude. 

 

A 2020 economic study indicates the prior designation cost Pacific Northwest communities over a billion 

dollars and over a thousand family-wage jobs, while providing little benefit for species conservation.  

Specifically, the study concluded that the designation of uninhabited lands – which do not provide 

AFRC in the News 
• Nick Smith published an oped in the Capital Press explaining how federal forests can 

provide the timber needed to address lumber shortages. 

• Tom Partin published an oped in the Missoulian, pushing back on anti-forestry activists 

critical of the Lolo National Forest. 

• Nick Smith published an oped in the Statesman Journal on the need for prompt action 

on federal lands after the 2020 wildfires in Oregon. 

• Lawson Fite is quoted in Bloomberg regarding national monument litigation and the 

Antiquities Act. 
 

http://www.amforest.org/
https://www.federalregister.gov/d/2021-00484
https://www.supremecourt.gov/opinions/18pdf/17-71_omjp.pdf
https://amforest.org/federal-government-agrees-to-reevaluate-northern-spotted-owl-critical-habitat-after-supreme-court-ruling/
https://amforest.org/wp-content/uploads/2020/10/AFRC-Comments-on-NSO-Critical-Habitat-10132020.pdf
https://www.capitalpress.com/opinion/columns/commentary-solution-for-lumber-shortage-can-be-found-in-our-own-backyard/article_bc2ea980-7c40-11eb-a3ab-c36e9454a6e6.html
https://missoulian.com/opinion/columnists/lolo-forest-management-deserves-our-support/article_43443fa1-af41-5a2b-b35f-fcc431aa6454.html
https://www.statesmanjournal.com/story/opinion/2021/03/13/guest-opinion-post-fire-forests-need-care/4581426001/
https://news.bloomberglaw.com/us-law-week/justices-wont-review-obama-era-marine-monument-near-cape-cod/?utm_source=Email_Share
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conservation benefit for the species – are expected to cause losses related to harvest of up to $1.2 billion 

and total economic losses of nearly $2 billion.  These lands cannot be legally designated as critical habitat 

because they are not habitat, and in any event the economic impacts would require they be excluded. 

 

The 2021 Rule was scheduled to go into effect on March 

16.  However, following the change in administration, the 

Service announced it was unilaterally delaying the 

effective date to at least April 30 and seeking comment on 

indefinite future delays.   

 

The delay announcement was made March 1.  On March 5, 

AFRC, the Association of O&C Counties, Douglas 

County, Oregon, Siskiyou County, California, and Lewis 

and Skamania Counties, Washington, filed a lawsuit 

seeking to vacate the delay.  The lawsuit argues that in 

issuing the Delay Rule—which amends the 2021 Rule, 

denies the public its urgently needed benefits, and extends 

the illegal 2012 Rule indefinitely—the Service violated the 

Administrative Procedure Act (APA) by not providing the 

public with notice and an opportunity to comment, and not waiting thirty days before implementation. 

 

The plaintiffs in the Delay Rule suit filed a motion for summary judgment on March 22.  This motion 

points out that the Service’s justifications for a delay are implausible.  The Service stated that NSO 

“habitat is defined by forested stands, particularly of older trees” that “cannot be replaced for many 

decades once removed,” which ignores the fact that well over a million acres of non-habitat were 

designated as “critical habitat.”  The Service has conceded these areas are not NSO habitat, but only 

“younger forest” “areas anticipated to develop into suitable habitat in the future.”  77 Fed. Reg. at 72,026.  

The Service also claimed it prevented “confusion and disruption” and increased certainty for “third 

parties” by denying the public notice and comment, which is inaccurate.   

 

AFRC’s press release stated, “The 2021 designation aligns NSO critical habitat with federal law, modern 

forest science, and common sense at a time when unprecedented and severe wildfires threaten both owls 

and people from Northern California to Washington State.”  The delay “also restricts the use of active 

forest management tools that help reduce the risks of severe wildfires—the kind that burned over 560 

square miles of suitable nesting and roosting spotted owl habitat in Oregon last year.”  The press release 

continued, “We do not understand why the Service continues to ignore the Supreme Court and try to lock 

up almost a million acres of non-habitat that are of no use to the owl.  We believe agencies and officials 

regardless of party must follow the law.  We also believe that ineffective restrictions undermine forest 

health and ecosystem integrity, not to mention wasting tax dollars.  It’s time to move past failed 

paradigms and pursue better outcomes for people, forests and wildlife.” 

 

On the West Coast, there were two litigation developments.  First, a number of environmental groups 

filed suit in Oregon to challenge the 2021 rule.  Second, a lawsuit in California seeking to require the 

Service to issue a finding on uplisting the owl was dismissed after the finding was published.  It appears 

2021 will be an active year on the owl litigation front, to say the least. /Lawson Fite 

 

 
10-inch-diameter stands designated as 

“critical habitat” in 2012 and excluded in 

2021 

http://www.amforest.org/
https://www.regulations.gov/document/FWS-R1-ES-2020-0050-0579
https://amforest.org/wp-content/uploads/2021/03/2021.03.05-Dkt-001-Complaint-for-Declaratory-and-Injunctive-Relief.pdf
https://amforest.org/afrc-counties-challenge-delay-to-2021-northern-spotted-owl-critical-habitat-rule/
https://www.usatoday.com/story/news/nation/2020/12/01/northern-spotted-owl-habitat-threatened-oregon-fires/6462923002/
https://www.usatoday.com/story/news/nation/2020/12/01/northern-spotted-owl-habitat-threatened-oregon-fires/6462923002/
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Barred Owl Removal Experiment Update  
In 2019, the U.S. Fish and Wildlife Service (FWS) conducted a Species Assessment of the Northern 

Spotted Owl (NSO) to consider its uplisting from “threatened” to “endangered.”  The Assessment 

concluded that such uplisting was warranted based on “the imminent threat from the barred owl and the 

high magnitude of this threat.”  The Assessment included additional observations by the FWS on this 

imminent threat to the survival of the NSO.  Among other things, it concluded that:  

 

• “Competition with barred owls, a species not native to the Pacific Northwest, has been identified 

as the primary factor associated with the observed population declines.”    

• “The Service estimates that barred owls now occur at some level in all areas used now or in the 

past by northern spotted owls.”   

• “If the barred owl continues to affect the northern spotted owl at the current or increasing levels 

into the future, it is anticipated that northern spotted owl populations will continue to decline 

precipitously and possibly be extirpated in some areas.” 

 

The FWS Barred Owl Threat website states that “Barred owls are larger, more aggressive, and more 

adaptable than northern spotted owls.  They displace spotted owls, disrupt their nesting, and compete with 

them for food.”  In response to this threat, the FWS authorized a Barred Owl Removal Experiment in 

2013, which was developed based on a pilot project at Green Diamond Resources that demonstrated 

barred owl removal had rapid, positive effects on northern spotted owl survival and the rate of population 

change.  Implementation of this experiment was initiated between 2013-2016 and subsequent Annual 

Reports on the Experiment have indicated positive results.   

 

The FWS website dedicated to the Barred Owl Study updates noted that “Across all study areas, barred 

owl removal appears to have stabilized spotted owl populations, though at low levels, on the removal 

areas compared to continuing declines of spotted owls where no barred owl are removed.”  Data included 

in the 2019 Annual Report indicated that in treatment areas (areas with barred owl removal) barred owl 

detections were reduced across all analysis areas by as much as 77% of pretreatment estimates.  In control 

areas (areas where no barred owl removal was conducted) barred owl detections increased on all analysis 

areas.  The charts below illustrate the direct correlations between barred owl removal and barred owl 

detections.   

   

http://www.amforest.org/
https://www.regulations.gov/document/FWS-R1-ES-2014-0061-0029
https://www.fws.gov/oregonfwo/articles.cfm?id=149489615
https://www.fws.gov/oregonfwo/articles.cfm?id=149489616
https://pubs.usgs.gov/of/2020/1089/ofr20201089.pdf
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The Report concluded that “there was strong evidence that removals increased local extinction 

probabilities of barred owls in all three study areas.”  This indicates that killing barred owls indeed 

reduces the level of barred owls in treatment areas. 

 

Regarding spotted owl response to the removal of barred owls, the Report indicated “an 83-percent 

decrease in numbers of pairs on control areas compared to a 12-percent increase in numbers on treated 

areas with barred owl removal.”  These results indicate a 95% increase in numbers of spotted owls where 

barred owls are removed compared to areas where they are not removed.  The chart below illustrates this 

trend for the Oregon Coast Range analysis area with treatments started in 2016.  The vertical dotted line 

indicates when barred owl removal initiated.  

 

 
 

 
 

The Report summarizes this information and states that “the initial results indicate that the numbers of 

resident spotted owls have been maintained in treated landscapes yet have continued along a declining 

trajectory in control areas.”  These stark results coupled with the conclusions from the Species 

Assessment indicate that the absence of a strategic barred owl removal program could be disastrous for 

the survival of the NSO, regardless of how much habitat is available.  This fact is emphasized in a 2019 

research paper on NSOs in Mt. Rainer National Park that concluded that “even when high-quality habitat 

was readily available, the presence of Barred Owls was negatively correlated with the dynamics of 

Spotted Owls.”  The most recent update to the status of the Experiment came via an FWS memorandum 

that indicated the removal experiment will continue through August 2021. /Andy Geissler   
 

U.S. Supreme Court Chief Justice Questions Use of Antiquities Act 
On March 22, the U.S. Supreme Court denied the petition for certiorari in Massachusetts Lobstermen’s 

Association v. Raimondo, a case challenging the scope of national monument designation authority under 

the Antiquities Act.   

 

The Act provides that the President may “declare by public proclamation historic landmarks, historic and 

prehistoric structures, and other objects of historic or scientific interest that are situated on land owned or 

controlled by the Federal Government to be national monuments.”  54 U.S.C. § 320301(a).  For years, 

Presidents have set aside increasingly larger masses of land under the Act, which begs the question: are 

http://www.amforest.org/
https://academic.oup.com/condor/article/121/3/duz031/5543734?login=true
https://www.fws.gov/oregonfwo/Documents/NSO/Barred%20Owl%20Experiment%20Continuation%20Final%20Signed%20OFWO%20RO.pdf
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monuments being set aside, as required by statute under § 320301(b), with the “smallest area compatible 

with proper care . . . of the objects to be protected”?  

 

Several commercial-fishing associations (the Fishermen) 

challenged the President’s designation of the Northeast 

Canyons and Seamounts Marine National Monument, a 

submerged land mass roughly the size of Connecticut, in 

part, as exceeding the “smallest area compatible” with 

management.  On review, the D.C. Circuit dismissed 

that claim for failure to adequately explain exactly how 

the lands set aside lacked natural resources and 

ecosystems the President intended to protect.   

 

AFRC submitted an amicus brief supporting the 

Fishermen’s petition for certiorari, urging the Supreme 

Court to rein in the President’s exercise of authority 

under the Act.  AFRC noted that Congress has 

traditionally held the power to legislate and manage 

federal lands, and the Act does not give the President 

authority to reserve lands in a manner that is inconsistent 

with the decisions of Congress.  In other words, the Act 

does not give the President unilateral authority to rewrite 

the law.  The Northeast Canyons Monument designation 

in this case strongly resembled the proclamation 

doubling the size of the Cascade Siskiyou National 

Monument, which AFRC successfully challenged as inconsistent with federal law.  In the case at issue 

here, a decision from the Court had the potential to set limits on monument designations – some of which 

encompass federal forest lands.  

 

In denying the Fishermen’s petition, Justice Roberts issued a statement strongly disfavoring limitless 

presidential authority, stating that the “smallest area compatible” requirement for monument designation 

has “ceased to pose any meaningful restraint.”  According to the Chief Justice, the Act “has been 

transformed into a power without any discernible limit to set aside vast and amorphous expanses of 

terrain above and below the sea.”  

 

When viewed in light of the 3.2 million acres of submerged land at issue in the case, Justice Roberts 

indicated that an outer limit on size must exist, particularly when the President exercises unchecked 

discretion in setting aside entire ecosystems as monuments.  The issue is especially important when 

considering the impacts on recreational, commercial, and agricultural uses surrounding monument areas. 

 

Justice Roberts stated that denial of certiorari “should not be taken as expressing an opinion on the 

merits.”  He noted that other cases pending in federal courts challenging the boundaries of national 

monuments may provide a better vehicle for analyzing the limits of the President’s authority under the 

Act, citing five other cases pending in federal courts including AFRC’s challenge to the Cascade Siskiyou 

Nation Monument. /Heidi Logan  

 

http://www.amforest.org/
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USDA Requests Public Comments on Executive Order on Tackling the Climate 

Crisis  
On March 16,  the USDA published a notice in the Federal Register seeking input from the public on 

climate-smart agricultural and forestry strategies in light of President Biden’s Executive Order on 

Tackling the Climate Crisis at Home and Abroad (January 27, 2021).  

 

Section 216(b) of the Executive Order directs the Secretary of Agriculture to “collect input from Tribes, 

farmers, ranchers, forest owner, conservation groups, firefighters, and other stakeholders on how to best 

use the Department of Agriculture programs, funding and financing capacities, and other authorities, and 

how to encourage the voluntary adoption of climate-smart agricultural and forestry practices that decrease 

wildfire risk fueled by climate change and result in additional, measurable, and verifiable carbon 

reductions and sequestration and that source sustainable bioproducts and fuels.”  According to the 

Executive Order, USDA must submit a report to the Climate Task Force by April 27, “making 

recommendations for an agricultural and forestry climate strategy.” 

 

USDA is requesting public comment on specific questions related to the following topics: (1) Climate-

Smart Agriculture and Forestry; (2) Biofuels, Wood and Other Bioproducts, and Renewable Energy; (3) 

Addressing Catastrophic Wildfire; and (4) Environmental Justice and Disadvantaged Communities.  

Comments are due April 29.  AFRC and FFRC will be submitting joint comments. /Sara Ghafouri  
 

Lincoln County, Montana Project Receives Grant 
The Rabbit Tracts Forest Partnership (Rabbit Tracts) in Lincoln County, was one of 14 forest restoration 

and management projects recently chosen to receive grant funds from the State of Montana.  The funding 

is part of the Montana Forest Action Plan that was set up to provide $5.5 million in grant money to reduce 

wildfire risks, improve forest health and wildlife habitat, and support local economies with good-paying 

jobs in the forest industry.   

 

Wildfires pose a significant threat to citizens and private property in Lincoln County, which has the 

largest total Wildland-Urban Interface (WUI) area in the nation with 394 square miles.  It also has the 

largest percentage of homes built within the WUI (50.7%) as well as the highest number of second homes 

inside the WUI (24.1%).    

 

This is why Lincoln County is developing a Shared Stewardship effort to target treatments in some of 

these at-risk areas.  Mapping efforts to define the WUI are now underway and Lincoln County expects the 

projects  to be additive to the existing Kootenai National Forest timber management plan.  The Lincoln 

County Fire Safe Council will be the vetting organization for projects not currently being analyzed by the 

Forest Service.   

 

The Lincoln County Port Authority is also seeking a Shared Stewardship Coordinator.  The position will 

be responsible for coordinating activities and seeking agency and stakeholder support to accelerate fuels 

reduction and forest management resiliency in the county’s WUI.  If you, or someone you know, are 

interested in this position click here to see the full job posting.  

 

The Rabbit Tracts project area is directly north, and across the Kootenai River from Troy, Montana in a 

narrow canyon formed by the Kootenai River.  Highway 2, Burlington Northern Railroad, powerlines, 

http://www.amforest.org/
https://www.govinfo.gov/content/pkg/FR-2021-03-16/pdf/2021-05287.pdf
https://amforest.org/wp-content/uploads/2021/04/Lincoln-County-Shared-Stewardship-Coordinator.pdf
https://amforest.org/wp-content/uploads/2021/04/Lincoln-County-Shared-Stewardship-Coordinator.pdf
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and local roads all pass through this corridor.  Winds often come from the north/northwest and are 

channeled through the canyon.  Wind-driven wildfires northwest of Troy could be pushed up-canyon, 

sending smoke and embers across the river resulting in spot fires that could threaten Troy. 

  

 
Dense stand of timber in Lincoln County WUI     

 

The project area’s canyon-like setting is entirely within a WUI, and nearly all within the Montana Forest 

Action Plan’s Priority Areas for focused attention.  These areas were identified through multilayered 

analysis as needing “further attention and consideration” to focus critical work.  Ownership in the 29,976 

acres of Rabbit Tracks is listed below: 

 

 
 

Rabbit Tracts accomplishes several goals of the Montana Forest Action Plan.  One of the project’s 

advantages is that the NEPA work on Forest Service lands has already been completed and approved 

under an Environmental Impact Statement prepared for the Oly Moly project.  The commercial treatments 

under Oly Moly have been mostly completed leaving only fuels reduction and road work to be done.  

Both commercial and non-commercial work will be accomplished on other lands including on Stimson 

Lumber, DNRC, Vital Ground Foundation and other private lands.  A 7.5-mile shaded fuel break is also 

being planned along major roads of ingress and egress.      

 

http://www.amforest.org/


 

March 2021 10 www.amforest.org 
 
 
 

AFRC applauds Lincoln County and their partners for developing a plan to improve the health of local 

forests.  Their hard work is now paying off by being the recipient of the Montana Forest Action Plan 

Grant for the Rabbit Tracts Project.  /Tom Partin  

 

Supreme Court: Draft Biological Opinions Exempt from FOIA Disclosure  
On March 4, in a 7-2 decision, the Supreme Court issued its opinion in U.S. Fish and Wildlife Service v. 

Sierra Club, holding that the deliberative process privilege protects draft biological opinions from 

disclosure under the Freedom of Information Act (FOIA), “even if the drafts reflect the agencies’ last 

views about the proposal.”  This is the first decision authored by Justice Amy Coney Barrett, who joined 

the Supreme Court in October 2020.   

 

The Environmental Protection Agency (EPA) published a proposed rule in 2011, regulating water intake 

structures used to cool industrial equipment.  Because the rule could have caused adverse effects to 

endangered species, EPA initiated ESA-mandated consultation with the U.S. Fish and Wildlife Service 

and National Marine Fisheries Service (collectively, the Services).  After an informal consultation 

between the EPA and the Services, EPA revised its proposed rule in 2013.  The Services then submitted 

draft biological opinions that ultimately resulted in EPA revising its rule again in 2014.  After this lengthy 

consultation, the Services eventually issued a “no jeopardy” Final Biological Opinion.   

 

Sierra Club submitted FOIA requests for records relating to the consultation between EPA and the 

Services.  The Services withheld the draft biological opinions in response to EPA’s 2013 proposed rule, 

and other documents, invoking the deliberative-process privilege that allows agencies to withhold 

documents that “reflect an agency’s preliminary thinking about a problem.”  Sierra Club then sued, 

arguing that the Services should have released the documents under FOIA.  The District Court agreed 

with Sierra Club, and the Ninth Circuit affirmed in part, holding that draft biological opinions were not 

privileged because “they represented the Services’ final opinion that EPA’s 2013 proposed rule was likely 

to have an adverse effect on certain endangered species.”  The Supreme Court granted the government’s 

request for certiorari, and AFRC submitted an amicus brief supporting Sierra Club’s position in the case.  

 

FOIA requires agencies to disclose documents relating to the formation of an agency decision unless one 

of the nine exemptions applies.  See 5 U.S.C. §552(b).  Exemption 5 allows agencies to withhold 

documents that are part of the agency’s “deliberative process,” in order to provide the level of privacy 

necessary to facilitate open discussion among agency employees.  

  

The Supreme Court, in holding Exemption 5 covers draft biological opinions, explained that the drafts are 

not final documents that convey “a policy on which the agency has settled.”  In determining whether a 

document is final, “courts must consider whether the agency treats the document as its final view on the 

matter,” and the document must also have “real operative effect.”  A decision is final when legal—rather 

than practical—consequences flow from the agency action.  

 

Applied to the circumstances at hand in the case, the majority concluded that the Services did not treat the 

document as final, instead treating the documents as “drafts of draft biological opinions.”  More generally 

though, the Court noted draft biological opinions do not lead to “direct and appreciable legal 

consequences,” nor do they “alter the legal regime to which the action agency is subject,” unlike final 

biological opinions.  Unless the agency hides a “functionally final decision in draft form,” the deliberative 

process privilege applies.   

http://www.amforest.org/
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Justice Breyer’s dissenting opinion, joined by Justice Sotomayor, agreed with the majority on the proper 

framework for analyzing whether a document was final for purposes of Exemption 5.  However, Justice 

Breyer disagreed with how the majority applied the framework, arguing instead that draft biological 

opinions are effectively treated as final and should not “enjoy a deliberative privilege from FOIA 

disclosure.” /Heidi Logan  

 

AFRC Revamps Website to Highlight Forest Management Solutions 
AFRC recently launched a revamped website to highlight our solutions for public timberlands. A new 

Solutions page provides background materials and sources to explain our positions on climate change, 

forest health, recreation, communities, and wildlife. 

 

The website also features a new interactive map illustrating our member’s substantial footprint across five 

western states.  The map, located on our About page, is handy for agency personnel and others who want 

to access local forest products infrastructure near U.S. Forest Service and BLM lands.  

 

In addition, each AFRC program now has its own dedicated page, including relevant staff contacts and 

documents. The website also features an Annual Meeting page to provide the latest updates, and continues 

to provide archived press releases and newsletters. /Nick Smith  
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